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RBB Economics (“RBB”) welcomes the opportunity to submit 
observations on the European Commission’s Draft Merger 
Guidelines (“DMG”).1 RBB is an independent economic consultancy 
specialising in competition economics. We have extensive 
experience advising on merger proceedings before the European 
Commission (“Commission”) and national competition authorities 
across Europe and globally, acting for both notifying parties and 
intervening third parties. Our submission draws on that experience.

The DMG represent the most significant revision to the 
Commission’s merger assessment framework since the adoption 
of the Horizontal Merger Guidelines (“HMG”) in 2004 and the 
Non-Horizontal Merger Guidelines (“NHMG”) in 2008.2 For this 
submission, we have assessed the DMG against a consistent 
yardstick: whether they strengthen or weaken an effects-based 
approach to merger control. An effects-based approach seeks to 
assess whether a transaction is likely to harm effective competition 
and ultimately consumers, and it evaluates transactions according 
to their likely competitive effects rather than their structural 
features.

Measured against that yardstick, in several respects, the DMG take 
the competitive assessment of mergers forward. They support a 
more rounded analysis of mergers, in particular by (i) giving benefits 
and efficiencies a more central role in the competitive assessment, 
and by (ii) adopting a more forward-looking and dynamic 
perspective to both harms and benefits.

In other respects, however, the DMG risk taking the assessment 
backwards. We find a partial reversion to a more structural, 
presumption-based approach, in which market shares and 
dominance function as strong indicators of harm rather than as 
the starting point for an effects-based analysis. Such a shift would 
weaken the framework’s ability to distinguish transactions that 
are likely to harm competition from those that are not, and would 
increase the risk of enforcement errors, in particular by prohibiting 
or deterring mergers that would not harm, and could well benefit, 
consumers.

Our submission focuses on the aspects of the DMG that we 
consider problematic, but it does so with a constructive aim. We 
propose concrete amendments that are intended to strengthen 
the DMG, making the assessment framework more robust from an 
economic perspective and less prone to enforcement errors.

For each of the topics we cover, we proceed as follows:

•	 we clarify the main changes in the DMG compared to the current 
merger guidelines (HMG and NHMG);

•	 we give our views on those changes; and

•	 where we disagree with the DMG, we set out our proposed 
amendments for the New Merger Guidelines.

In what follows, we summarise our main observations by topic.

As regards theories of benefit and efficiencies (Section 2), we note 
the following:

•	 The DMG represent a significant step forward in the treatment 
of merger benefits, introducing a structured “theory of benefit”, 
comprehensive efficiency taxonomies, and a more central role 
for efficiencies in the competitive assessment.

•	 Despite this positive shift, the framework remains too 
asymmetric in practice: compared to harms, benefits face a 
narrower evidence base, greater quantification requirements, 
stricter merger-specificity tests, and a higher evidentiary burden. 
The DMG also do not give enough recognition to innovation and 
fixed-cost efficiencies and continue to dismiss out-of-market 
benefits even when these benefits more than offset targeted 
harms.

•	 The New Merger Guidelines should correct these points and 
apply a genuinely symmetric treatment of benefits and harms.

With respect to dominance and pre-merger market power 
(Section 3):

•	 The DMG give pre-merger market power and dominance a 
prominent role in merger assessment, including strong structural 
presumptions and reliance on market-share-based indicators.

•	 The framework risks conflating pre-merger market power 
with merger-specific harm, increasing the likelihood of over-
enforcement, weakening the effects-based nature of the SIEC 
test, and shifting the evidentiary burden onto merging parties.

•	 The New Merger Guidelines should re-centre the analysis on the 
change brought about by the merger, treat market shares and 
HHI levels as screening tools rather than evidence of harm, and 
require the Commission to identify and test a merger-specific 
reduction in competitive constraints before finding a SIEC.

1.	 Available at https://competition-policy.ec.europa.eu/document/download/46dde10f-85c1-4590-a3f4-2b71f85685ef_en?filename=Merger%20Guidelines%20-%20
final%20for%20public%20consultation.pdf (accessed on 25 June 2026).

2.	 Commission Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of concentrations between undertakings (2004/C 31/03). 
Commission Guidelines on the assessment of non-horizontal mergers under the Council Regulation on the control of concentrations between undertakings (2008/C 
265/07).
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Regarding non-horizontal mergers (Section 4):

•	 The DMG blur the distinction between horizontal and non-
horizontal mergers, removing key safe harbours and downplaying 
their pro-competitive nature.

•	 The revised framework risks over-enforcement by treating non-
horizontal mergers similarly to horizontal mergers, weakening 
the consumer focus of foreclosure analysis, separating 
elimination of double marginalisation (“EDM”) from competitive 
effects, and assessing “entrenchment” theories of harm 
structurally rather than on the basis of effects.

•	 The New Merger Guidelines should restore a distinct treatment 
of all non-horizontal mergers, reinstate a safe harbour, assess 
EDM and raising of rivals’ costs (“RRC”) jointly within the 
effects framework, and bring entrenchment concerns within the 
established ability-incentives-effects framework.

Concerning innovation (Section 5):

•	 The DMG introduce a much more detailed framework for 
innovation, formalising innovation theories of harm, expanding 
scrutiny of R&D overlaps, and introducing an Innovation Shield 
for certain transactions involving innovative firms.

•	 The framework places disproportionate weight on 
cannibalisation and innovation harms while under-recognising 
appropriability, spillovers and other innovation-enhancing 
mechanisms, creating a risk of systematic over-intervention in 
innovation-related mergers.

•	 The New Merger Guidelines should assess appropriability 
alongside cannibalisation within the competitive assessment, 
impose greater discipline on the general innovation competition 
theory, and make the Innovation Shield more objective, 
predictable and operational in practice.

Finally, as regards political ambitions and new parameters of 
competition (Section 6):

•	 The DMG include a political framing on the benefits of scale that 
is analytically unusable in individual cases and in tension with 
the operative provisions of the DMG. This leads to confusion and 
uncertainty.

•	 The DMG also significantly expand the Commission’s discretion 
through new policy objectives and competition parameters, 
without providing the limiting principles needed to keep merger 
assessment anchored in rigorous, effects-based economic 
analysis.

•	 The New Merger Guidelines should delete the political framing 
entirely. As regards some of the new parameters of competition, 
these should either be deleted, or the Guidelines should set out 
comprehensively how each is to be assessed in actual cases.

The Commission’s Merger Guidelines are critical for the 
application of EU merger control, as they are routinely used by 
the Commission and National Competition Authorities to guide 
their merger assessments, as well as by companies in their own 
self-assessments. As we explain through this document, while the 
published draft clearly represents a substantial effort, a number 
of important changes are still required to ensure that merger 
assessment in Europe remains squarely rooted in an effects-based 
approach. We invite the Commission to consider our proposed 
amendments when working towards the final version of the 
Guidelines, and we remain available to discuss or clarify any of the 
points made in this submission.
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2.	 Theory of benefits and efficiencies – 
positive in principle, too asymmetric 
in practice
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3.	 HMG, paragraph 76.

4.	 DMG, paragraph 25. A further change is the explicit inclusion of sustainability, resilience and collective benefits.

5.	 DMG, Section B.3, paragraph 26.

6.	 DMG, paragraph 32 and footnote 63.

7.	 DMG, paragraph 304.

8.	 DMG, footnote 368: “‘Merger synergies’ refers to the source of efficiencies, i.e., mechanisms that lead to efficiencies. Efficiencies may bring benefits to consumers in 
the form of lower prices, increased supply or higher quality.”

9.	 DMG, paragraphs 303 and 326; see also the taxonomies of direct and dynamic synergies at paragraphs 302 and 325.

10.	 DMG, Section C.1.1, paragraph 302.

11.	 DMG, Section C.2.1, paragraph 325.

12.	 DMG, paragraphs 304-323 and 327-338.

13.	 DMG, paragraph 304.

2.1	 The changes in the Draft Merger Guidelines

The DMG mark a significant change with respect to merger 
benefits, both in presentation and emphasis. Under the 2004 HMG, 
efficiencies were viewed only as a possible countervailing factor 
to anticompetitive effects.3 The DMG are more ambitious. They 
introduce a “theory of benefit” alongside the “theory of harm”, not 
merely as a re-labelling of the efficiencies defence, but as part of a 
more holistic competitive assessment that aims to incorporate how 
a merger may benefit consumers from the outset.4

The evidentiary standard applied to benefits is explicitly stated 
to be the same as that for harms.5 First, the DMG clarify that the 
balance of probabilities standard (“more likely than not”) applies 
to the overall conclusion on the SIEC (or no SIEC) but not to each 
of its constituent parameters and facts.6 Second, the DMG state 
that efficiency claims are held “to the same evidentiary standard as 
the anticompetitive effects”, formally giving an equal treatment to 
harms and benefits.7

For the purposes of demonstrating benefits, the DMG draw a 
subtle but analytically important distinction between synergies 
and efficiencies. Synergies are the source of efficiencies, i.e., the 
mechanisms arising from the integration of the parties’ businesses 
that give rise to efficiencies.8 Efficiencies are the resulting 
outcomes: the benefits ultimately enjoyed by consumers, such 
as lower prices, increased output or higher quality. The DMG 
accordingly break the assessment of benefits into two steps, 
requiring the merging parties first to identify the relevant synergy 
and then to demonstrate whether it gives rise to an efficiency.9

The DMG also provide a much more detailed account of possible 
merger benefits. Specifically, the DMG set forth taxonomies for two 
different categories of efficiencies:

•	 Direct efficiencies typically relate to price and quality 
improvements and flow directly from the integration of 
assets and businesses. These can result from the following 
synergies: combinations of scarce complementary assets; 
economies of scale, scope and density; wholesale cost savings; 
elimination of double marginalisation; secured access to critical 
inputs; voluntary technology transfer; and combinations of 
complementary products or services.10

•	 Dynamic efficiencies, which relate to an increased ability 
or incentive to invest or innovate. These can result from the 
following synergies: combinations of scarce complementary 
assets or capabilities; economies of scale, scope and density; 
wholesale cost savings; changed incentives to invest; voluntary 
technology transfer; elimination of hold-up; secured access to 
critical inputs; access to finance for financially constrained firms; 
and the optimal allocation of scarce R&D resources.11

At the same time, the DMG retain the well-established, three-
pronged test for efficiencies. Efficiencies must be (i) verifiable, (ii) 
merger-specific and (iii) beneficial to consumers, with the burden of 
proof remaining on the merging parties. The document gives further 
guidance on how each of these prongs is to be assessed.12

2.2	 Our view

The more prominent recognition of merger benefits is to be 
welcomed. Mergers and acquisitions allow firms to increase 
efficiency and create value by, inter alia, combining complementary 
assets, redeploying scarce resources, or exploiting economies of 
scale or scope. A framework that weighs efficiencies from the start 
of the competitive assessment, rather than only after a theory of 
harm is established, is less likely to block mergers that would in fact 
benefit consumers.

The proposed concept of a “theory of benefit” is especially helpful. 
As with harms, it invites the Commission and the merging parties 
to reason about benefits in a structured way, developing clear 
hypotheses that can be tested against the available evidence. 
The taxonomies set out in the DMG reinforce this, establishing a 
common language that allows businesses to raise efficiencies with 
the Commission early in the process.

Notwithstanding the improved framing, the DMG’s treatment of 
benefits remains asymmetric in operation. As noted above, the 
DMG state that efficiency claims are held “to the same evidentiary 
standard as the anticompetitive effects”.13 However, this does not 
hold in practice – the parity the DMG suggest between theories 
of harm and theories of benefit is not borne out by the evidentiary 
burden each must meet. We discuss this further in what follows.
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14.	 DMG, paragraphs 27, 31, 71-72, 76, 78, 79, 81, 135, 137, 183-185 and 190-191.

15.	 DMG, paragraphs 309 and 330.

16.	 DMG, paragraphs 307 and 308.

17.	 DMG, paragraphs 336 and 344.

18.	 DMG, paragraph 22.

19.	 DMG, paragraphs 26 and 304.

The evidence base contemplated for benefits is overly narrow

On the harms side, the DMG allow the Commission to draw on a 
broad and flexible range of evidence, with no restriction on who 
produced it or when.14 For benefits, the DMG list far fewer sources, 
and give them weight principally where the supporting studies are 
“drawn up by independent external experts in tempore non suspecto, 
prior to the start of negotiations of the merger agreement.”15

The contrast in the scope of evidence for each is illustrated in  
Table 1 below.

Table 1: Evidence items mentioned by the DMG

Evidence for theories  
of harm

Evidence for theories  
of benefit

•	 Market shares 
(concentration / HHI)

•	 Internal documents of the 
parties

•	 Third-party statements 
from the market 
investigation

•	 Customer and competitor 
surveys

•	 Win/loss and bidding data

•	 Switching data, switching 
costs

•	 Diversion ratios

•	 Pricing-pressure tools (UPP 
/ GUPPI, CMCR)

•	 Merger simulation

•	 Event studies and natural 
experiments

•	 Econometric analyses of 
demand

•	 R&D and patent data

•	 Hypothetical entry barriers/
costs

•	 Regulatory requirements

•	 Profit margins, 
benchmarked against 
competitors

•	 Network effects/Ecosystem 
lock-in

•	 Internal documents in 
tempore non suspecto 
(business / integration 
plans, valuations and 
forecasts) and public 
announcements

•	 Pre-merger independent-
expert studies

•	 Past transactions and 
historical data

In our experience, the deal rationale, board papers, integration plans 
or even third-party studies a party holds are typically prepared 
to test and support a commercial decision. As such, they are not 
designed to fall squarely within the evidentiary requirements the 
Commission sets for establishing efficiencies under the three-
pronged test.

Moreover, we note that it is inherently difficult for these 
documents to reliably evaluate efficiencies “prior to the start of 
negotiations”, as the buyer will typically not yet have access to 
the target’s operations, data, or internal processes. Hence, any 
efficiency assessment will inevitably be incomplete at the stage the 
Commission requires. This type of analysis will evolve and improve 
in accuracy in a staggered fashion as the parties are in contact, 
clean teams are formed and due diligence for integration for the 
post-approval period begins.

Finally, we note that while evidence from past transactions and 
historical data is helpful, it may not reflect the specific efficiencies 
of the merger under review. The evidence that the DMG most 
readily credit is therefore unlikely to be available at the standard 
required. As such, the DMG should be explicitly open to analyses 
which draw on market data and substantiate why an inference can 
be made that benefits are likely, as is routinely done for harms.

Quantification of the impact on consumer welfare is required for 
benefits but not for harms

A further asymmetry concerns quantification. The DMG repeatedly 
require the merging parties to quantify the consumer benefit 
of a claimed efficiency. Direct and dynamic efficiencies “should 
be quantified, where reasonably possible”, using a methodology 
“sufficiently robust to be verified by the Commission”, and where 
exact quantification is not possible, the parties must still “establish 
the magnitude” of the expected benefit.16 The same demand is made 
for quality and innovation benefits.17

No equivalent obligation is imposed on the harm side. The DMG 
expressly provide that the Commission need not “specifically 
demonstrate or quantify” consumer harm in every case.18 It may 
establish a SIEC on a qualitative basis, without quantifying the price 
increase, output reduction, or other welfare loss said to result from 
the merger. Quantitative tools are used where the data permit, but 
quantification is not a precondition of a finding of harm. 

This asymmetry is again difficult to reconcile with the symmetric 
evidentiary standard that the DMG themselves adopt.19 A standard 
that can be satisfied qualitatively for harm but only quantitatively 
for benefit is not, in substance, the same standard.
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20.	 Compare DMG paragraph 307 (verifiability) with paragraph 316 (benefit to consumers) with respect to direct efficiencies, for example.

21.	 DMG, paragraph 32.

22.	 DMG, paragraphs 310 and 331.

23.	 DMG, paragraph 310.

24.	 DMG, paragraph 311.

25.	 DMG, paragraph 313.

26.	 Leslie, W., O’Reilly, E. & Tobijanski, C. (2026), “Rethinking efficiencies (part 3 of 3) – Verifiability in an uncertain world”, LinkingCompetition blog, 24 April 2026, 
available at https://www.linklaters.com/insights/blogs/linkingcompetition/2026/april/rethinking-efficiencies-part-3 (accessed on 25 June 2026).

27.	 DMG, paragraph 296.

28.	 DMG, paragraph 328.

Symmetry should therefore extend to the weight afforded to 
evidence presented. If a qualitative demonstration suffices to 
show harm, a qualitative demonstration should likewise be capable 
of establishing benefit. Likewise, if quantification is required to 
establish benefit, the same should apply to harm. Quantification 
should be demanded of an efficiency only to the extent, and to the 
standard, that it is required of the harm it is said to offset.

The Commission might respond that, in practice, benefits are 
advanced only where harms have already been identified, and that 
balancing the two will in any event require both to be quantified – 
so the asymmetry has no practical consequence. That response is 
incomplete. It overlooks the cases where the asymmetry actually 
bites: where harm can be established only qualitatively and the 
claimed benefit likewise only qualitatively. There, the DMG would 
accept the qualitative harm but reject the qualitative benefit – the 
harm founds an intervention while the offsetting benefit is set aside, 
even though, on a symmetric standard, it might have outweighed 
that harm. The asymmetry would therefore affect case outcomes, 
not merely evidentiary form.

The DMG also appear to call for quantification of benefits in two 
places – under the verifiability limb, in establishing that efficiencies 
are “substantial enough”, and again under the consumer-benefit 
limb.20 Whether or not this is a matter of form rather than 
substance, it would be helpful if the Commission clarified where the 
quantification of benefits is intended to sit.

The misuse of “could”, as opposed to “would”, for merger-
specificity

Another asymmetry continues to exist at the heart of the merger-
specificity prong. To establish harm, the Commission needs to show 
that harms are “more likely than not”.21 To dismiss an efficiency as 
not merger-specific, by contrast, it is enough that an alternative 
to the merger could exist, even if it is unlikely to become reality.22 
The result is an asymmetry of likelihoods: harm need only be more 
likely than not, yet an efficiency can be set aside merely because 
an alternative could exist, leading to a markedly higher hurdle for 
benefits than for harms. 

Three formulations in the DMG illustrate this problem. First, the 
parties must show that the efficiencies “could not be achieved to a 
similar extent” by a standalone strategy or by “less anticompetitive 
arrangements”.23 This is a test that invites comparison with 

hypothetical alternatives rather than the likely counterfactual of 
what the parties would realistically have done absent the merger. 
Second, they must “provide evidence that such arrangements would 
not be realistic and attainable”.24 The DMG rightly exclude “mere 
hypothetical possibilities”, but, with no probability anchor, the test is 
readily met by alternatives that are available yet improbable. Third, 
and most worrisome, the DMG provide that “it is sufficient that the 
alternative brings added value to the merging parties”.25 However, 
many alternatives may confer some “added value” on paper but not 
do so (and so be unlikely to emerge) in practice, due to economic 
costs that may not be easily quantifiable (contractual frictions, 
information asymmetries, incentive misalignments, etc.). As such, 
care is needed when determining if an alternative to the transaction 
adds true economic value and is likely to emerge as a result.

Merger-specificity should be assessed against the likely 
counterfactual. Where the parties have established that their 
efficiencies are merger-specific, the burden should shift to 
the Commission to demonstrate the contrary. Indeed, where 
efficiencies are verifiable and benefit consumers, they should be 
dismissed on merger-specificity grounds only where there is a 
clear body of evidence that they would likely – not merely could – 
be generated in the counterfactual. That would mirror the “more 
likely than not” discipline applied to harm, and it reflects a point 
developed by other commentators.26

Finally, even where an alternative arrangement is likely to deliver 
part of the benefits, its full impact on consumer welfare ought to be 
assessed. Alternatives such as cooperation agreements may carry 
their own competition risks. A complete assessment should weigh 
those harms too. The mere availability of an alternative route to 
achieving some efficiencies should not be a reason to discount the 
benefits of the merger, without first considering any competitive 
harms that may arise from the alternative in question.

Innovation: concrete proof of benefits is often impossible, as is 
the case for harms

The DMG also treat innovation uncertainty asymmetrically, even 
while acknowledging that innovation is uncertain. They recognise 
that “the outcomes of the innovation process may be more 
uncertain than investment in production”, and that disruptive 
innovation “involves uncertain returns in the future”.27 They also 
accept that a longer time horizon for benefits to materialise “may 
make them less predictable and quantifiable”.28
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29.	 DMG, paragraph 175.

30.	 DMG, paragraph 327.

31.	 DMG, paragraph 334.

32.	 DMG, paragraph 325 (h) which notes “significantly increases the likelihood of successful innovation”.

33.	 DMG, paragraphs 315 and 334.

34.	 DMG, paragraph 353.

35.	 This can happen, for example, in a merger between two producers that have two main manufacturing plants and plan on integrating their production processes post-
merger, leading to tangible efficiencies. These two players may overlap in 10 markets but such overlap may only be problematic in one of them. 

On the harm side, the DMG draw the correct conclusion from this 
uncertainty. The assessment of a loss of innovation competition “is 
not focused on a specific future outcome, which may be uncertain, 
but on whether the merger significantly impedes the process of 
innovation rivalry”.29

However, on the benefit side, the DMG adopt the opposite 
approach. To establish that dynamic efficiencies are verifiable, the 
parties must explain “as concretely as possible the nature of the 
investment or innovation in question”.30 Similarly, the DMG refer to 
evidence of a specific investment or innovation outcome as part of 
the consumer benefit prong.31

The very uncertainty that, on the harm side, is resolved by 
assessing the process of innovation rivalry rather than any specific 
future outcome becomes, on the benefit side, a reason to reject the 
claim. The asymmetry is plain. Simply put, the Commission need not 
identify which innovations a merger would prevent; in contrast, the 
parties must identify which innovations the merger will produce.

A simple example illustrates this further. Suppose that two 
pharmaceutical firms expect to increase the probability of 
success of their R&D programmes from 10% to 15% by pooling 
complementary research capabilities. This is a dynamic efficiency 
in the parties’ ability to innovate (as pooling complementary 
assets raises the likelihood of successful innovation) and the 
mechanism is clear and can be evidenced.32 At the same time, the 
resulting products are, by their nature, unknowable in advance. 
For example, which compounds will emerge, and whether they will 
reach patients, can only be established ex post (i.e., if the merger 
proceeds, the research is undertaken and a successful product 
emerges as a result). At the point of merger review the parties may 
be able to demonstrate the synergy (the mechanism that raises the 
expected value of innovation) but not the efficiency (the specific 
therapeutic outcome), because that outcome does not yet exist and 
cannot be easily foreseen.

Requiring proof of the outcome in such cases effectively asks the 
impossible, thereby penalising precisely a class of mergers that 
can substantially advance innovation. In these settings, consistent 
with its own treatment of innovation harm, the Commission’s 
assessment of innovation benefits should focus on the synergies, 
i.e., the demonstrable change in the ability and incentive to 
innovate, rather than on the proof of specific outcomes that cannot 
be known until the innovation has occurred. If likely innovation 
harms can be established based on an assessment of ability and 

incentives, but without specifying the concrete innovations that 
would be avoided or eliminated, the same logic should apply to 
innovation benefits.

A continued dismissal of out-of-market benefits even when they 
more than offset targeted harms

The DMG confine admissible benefits to the markets in which the 
merger causes harm. Efficiencies count only where they “benefit 
substantially the same consumers as those who would otherwise 
be harmed by the merger, so that they are not worse off as a 
result”.33 Similarly, the balancing exercise – the mechanism by 
which established efficiencies are weighed against identified harm – 
requires that “the consumer benefits should, in principle, accrue in 
all the markets where the merger results in harm”.34 Benefits arising 
elsewhere, however large, are left out of the balance.

The consequence is problematic, as a simple example illustrates.

•	 Suppose a merger generates clear consumer benefits in nine of 
ten affected markets and only gives rise to harm in the tenth.35 
Because those benefits do not accrue to the consumers in the 
tenth market, they cannot be set against the harm there, and the 
Commission must address that market on its own.

•	 Where a targeted remedy can cure the harm while leaving the 
integration intact, it should of course be used, as the harm is 
prevented and the benefits are preserved. However, a difficulty 
arises if synergies are merger-wide and indivisible. The harm in 
the tenth market cannot be addressed without unravelling the 
integration that produces the benefits in the other nine, whether 
by divestment or by prohibition.

•	 In such a case, consumers in nine of ten markets are thereby 
deprived of benefits that they would otherwise have enjoyed. 
Such an outcome is not neutral for consumers as a whole. Where 
no targeted remedy can cure the harm without unwinding the 
synergies, the Commission faces a binary choice:

	ǔ clear the merger, and consumers in the tenth market are 
harmed; or 

	ǔ block the merger, and consumers in the other nine are denied 
benefits that may far exceed that harm. 

The in-market requirement resolves this in favour of the harmed 
consumers in every case, protecting one group of consumers even 
where the benefit forgone by a larger group is greater. That is a 
normative distributional choice among consumers, not a necessary 
feature of consumer-welfare analysis. 
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36.	 DMG, paragraphs 302 and 325 (“voluntary technology transfer”).

37.	 See, for example, Denicolò, V. & Polo, M. (2018a), “Duplicative Research, Mergers and Innovation”, Economics Letters, Volume 166, pp. 56–59 (a horizontal merger may 
spur innovation by avoiding the duplication of R&D effort).

38.	 DMG, paragraph 325.

39.	 DMG, paragraph 317 and footnote 390.  The DMG then qualify this in footnote 391, by referring to specific cases where “fixed” costs can vary with output (and so they 
are “semi-fixed”).  However, the scope for fixed costs to affect pricing in the long run is much broader than this.

40.	 Empirical evidence supports this: survey evidence covering more than 14,000 European firms finds that around 75% set prices by reference to their total (full) costs, 
including fixed costs, rather than to marginal cost.  See Altomonte, C., Barattieri, A. & Basu, S. (2015), “Average-Cost Pricing: Some Evidence and Implications”, 
European Economic Review, Volume 79, pp. 281–296.

41.	 For example, firms may have to make transaction-or contract-specific fixed investments to serve a particular customer.  In such cases, where a merger leads to a 
reduction in the customer-specific fixed costs, this amounts to a saving in the incremental costs (i.e., the additional costs required) to serve the customer, which is liable 
to be passed on, at least in part.

Where out-of-market benefits clearly exceed the in-market harm 
and no targeted remedy is possible, the Commission should 
be prepared to weigh them in the balance and to permit the 
transaction.

Appropriability and de-duplication are not clearly recognised 
in the taxonomy of dynamic synergies (nor in the DMG more 
generally)

The DMG’s taxonomy of dynamic synergies is a welcome attempt 
to give structure to innovation benefits, but it leaves two well-
established sources of innovation gain in doubt: appropriability and 
de-duplication. Neither is explicitly recognised in the taxonomy, 
so it is unclear whether the benefit is recognised at all. Even as a 
non-exhaustive list, the implication is that factors left off the list 
(in particular well-known ones such as appropriability and de-
duplication) will be viewed by the Commission as less credible. In 
turn, this reduces the likelihood of such dynamic efficiencies being 
put forward, with the risk that genuine innovation benefits are 
insufficiently (or not even) considered.

First, the taxonomy does not expressly mention appropriability, 
a firm’s ability to capture and retain the returns to its own R&D. 
As we explain in Section 5, appropriability is the mirror image of 
cannibalisation, both occurring because a merger internalises the 
externalities between the parties’ innovation activities. Specifically, 
a merger lowers the incentive to innovate where one party’s 
innovation would have cannibalised the other’s sales, but raises it 
where the merger allows the parties to appropriate more returns 
than what they could capture separately. 

A balanced assessment should account for both. If the incentive-
reducing side (cannibalisation) bears on the competitive 
assessment, the incentive-enhancing side (appropriability) should 
bear on it as well. And even if the Commission were unwilling to 
treat appropriability as part of that assessment, it should at the 
least be recognised as a source of efficiency.

Appropriability may, in part, be covered by “voluntary technology 
transfer”, which the DMG describe as the case where “intellectual 
property rights cannot be licensed in an effective way, only a merger 
may allow the merged entity to roll-out its know-how, intellectual 
property and technology over a larger customer base”.36 However, 
it is unclear whether that item is directed at appropriability, at the 
commercial benefit of exploiting technology over a larger customer 

base, or at both. The Guidelines should clarify whether, and how, 
appropriability is recognised, whether within the competitive 
assessment or as a dynamic synergy.

Second, the elimination of duplicated R&D costs, which the 
economic literature recognises as a source of innovation gains, 
suffers from similar ambiguity.37 The closest item to such de-
duplication gains in the taxonomy is “optimal allocation of scarce 
resources needed in the R&D process”, which the DMG describe as 
a merger’s ability to “optimally reallocate scarce resources between 
research projects … so that it significantly increases the likelihood 
of successful innovation or significantly reduces its development 
time”.38 It is unclear whether this is intended to capture R&D 
de-duplication. The ambiguity is compounded by the DMG’s 
statement that this synergy is more likely when “the merged entity 
maintains parallel lines of research” – it is unclear whether “parallel 
lines” means research directed at the same objective (and hence 
duplicative) or research pursuing different targets. 

The Guidelines should clarify both points. We develop our 
observations on innovation further in Section 5 below.

A continued dismissal of consumer benefits associated with 
fixed-cost savings

The DMG dismiss fixed-cost savings as irrelevant to consumers 
on the grounds that “fixed costs are unaffected by the quantity 
produced and do not affect firms’ pricing decisions”.39 This position 
is too restrictive.

As a matter of economics, fixed costs do not enter short-run pricing 
decisions, but they can affect consumer welfare through several 
channels in the longer run.

First, the level and nature of fixed costs shape the cost base 
against which firms set price levels as markets evolve. Costs that 
are fixed in the short run may be avoidable or variable over a longer 
horizon – as capacity is replaced, contracts are renegotiated, or 
technology changes – and it is this longer-run cost structure that 
ultimately determines pricing. Savings in fixed costs can therefore 
feed through to lower prices for consumers over time, even where 
they leave short-run pricing decisions unchanged.40 The distinction 
between cost savings that will affect pricing and those that will 
not is also often far more complex than a simple split between 
accounting costs that are fixed or variable.41
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Second, and more fundamentally, fixed-cost savings can affect 
business decisions to invest, innovate and enter or exit markets. 
The DMG partly acknowledge this, but only in a footnote: “certain 
fixed cost savings may also increase the merging firms’ ability or 
incentive to invest”.42 This belongs in the main text and should 
be developed there. For example, in some industries, structural 
changes mean that lasting reductions in fixed costs are a 
precondition for adequate profitability. Profitability, in turn, is what 
allows firms to attract the capital needed to invest and innovate. In 
such sectors, consolidation that lowers fixed costs can be the very 
mechanism through which investment is sustained or increased. 
The DMG do not recognise these points.

Importantly, such investment need not be confined to new products. 
It includes entry into new geographies (thus expanding output) 
as well as into cost-reducing investment – such as automation, 
process improvements, or lower failure rates – all of which lower 
variable costs and, in turn, prices. By this route, fixed-cost savings 
reach consumers even on the DMG’s own pricing criterion.

The Guidelines should therefore acknowledge, in the main text, that 
fixed-cost savings may benefit consumers through several channels, 
including:

•	 longer-run effects on pricing as the cost base and capacity 
evolve;

•	 effects on the ability and incentive to invest, including in new 
markets as well as by improving profitability and the capacity to 
attract capital in industries where greater scale is needed; and

•	 lower variable costs and hence lower prices, where reinvestment 
is directed to cost-reducing measures such as automation.

Current key terminology (“benefits”, “synergies”, “efficiencies”) 
may lead to confusion

We welcome the DMG’s push for new concepts that invite further 
and more structured assessments of benefits under EU merger 
control. These notably include (a) the introduction of the “theory 
of benefit” concept, and (b) the distinction between sources 
of benefits (termed “synergies” in the DMG) and the actual 
benefits themselves (“efficiencies” in the DMG). However, such 
concepts partly overlap and we believe that some simplification 
or streamlining in key terminology would bring clarity to the 
framework and reduce the risk of confusion. There are different 
ways in which this could be simplified, but we would recommend 
considering the following:

•	 Retain “theory of benefit” as the overarching conceptual 
framework.

•	 For the sources (mechanisms) that lead to benefits, retain 
“synergies” or alternatively consider using “efficiencies”.

•	 For the concrete outcomes associated with benefits, simply use 
“benefits” (as opposed to “efficiencies”) so that these are more 
clearly linked to the overall concept of “theory of benefit”.

This simplification from three to two key terms may seem a small, 
formal change, but we think it would bring significantly more clarity 
to the assessment.

42.	 DMG, footnote 391.
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2.3	 Proposals for the New Merger Guidelines

In Table 2 below, we propose amendments to make the assessment of benefits more effective in practice and more consistent with the 
assessment of harms, addressing each of the issues identified above.

Table 2: Proposed amendments regarding the theory of benefits and efficiencies

# Issue DMG ¶ Proposed amendment

1 Evidence base for benefits 
too narrow

¶¶ 309, 330 Broaden the evidence admissible for theories of benefit to mirror that available 
for theories of harm. Remove any requirement that efficiencies be recognised in 
contemporaneous documents in tempore non suspecto as a precondition – treat 
such documents as supportive, not necessary.

2 Quantification demanded 
of benefits but not of 
harms

¶¶ 307–308, 
316, 329, 334

Require quantification of benefits only to the extent, and to the standard, that the 
offsetting harm must be quantified; where harm can be established qualitatively, 
allow benefits to be established qualitatively too.

3 Unclear where the 
quantification of benefits 
should sit

¶¶ 307, 316, 
329, 334

Clarify whether the quantification of benefits is to be carried out under the 
verifiability limb (in proving that efficiencies are “substantial”, ¶307, 329) or under 
the consumer-benefit limb (¶316, 334), to remove the current duplication and 
uncertainty.

4 “Could” vs “would” in 
merger-specificity

¶¶ 310, 311, 
313

Assess merger-specificity against the likely counterfactual. An alternative defeats 
merger-specificity only where it would give rise to efficiencies of the same 
magnitude and realistically be adopted (more likely than not), not merely where it 
could exist. Clarify that being “realistic and attainable” or “adding value” is necessary 
but not sufficient – the alternative must also be more likely than not.

5 Innovation: concrete proof 
is often impossible

¶¶ 327–328 
(cf. 334)

For inherently uncertain or disruptive innovation, assess dynamic efficiencies 
focusing more on synergies (mechanisms) rather than on efficiencies (proven specific 
outcomes), consistent with innovation theories of harm.

6 Out-of-market benefits 
ignored

¶¶ 315, 334, 
353

Reconsider the same-market restriction. Permit out-of-market benefits to be 
weighed against in-market harm where they clearly predominate and no targeted 
remedies exist.

7 Failure to refer explicitly to 
appropriability

¶¶ 302f, 
325d

“Voluntary technology transfer” is unclear. Explicitly refer to “appropriability” and 
cover it in a wider meaning.

8 Failure to refer explicitly to 
de-duplication

¶325h “Optimal allocation of scarce resources” is unclear. Explicitly refer to de-duplication. 
Clarify what is meant by “parallel” lines of research as current meaning is 
ambiguous.

9 Fixed-cost savings 
dismissed

¶317 (& fn 
390-391)

Recognise in the main text that fixed-cost savings can benefit consumers via (i) 
longer-term pass-on as the cost base evolves and (ii) a stronger ability and incentive 
to invest (including into new markets and cost-reducing techniques) and innovate. 
Provide a pathway analysis for each.

10 Overlapping terminology 
(“benefits”, “synergies”, 
“efficiencies”) risks 
confusion

Multiple Streamline the three key terms to two. Keep “theory of benefit” as the overarching 
framework; use “synergies” (or, alternatively, “efficiencies”) for the sources/
mechanisms that generate benefits; and use “benefits” – rather than “efficiencies” – 
for the resulting outcomes, so they tie directly back to the “theory of benefit”.
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3.	 Dominance and pre-merger market 
power – a factor, not a verdict
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43.	 HMG, paragraphs 27-38.

44.	 NHMG, paragraphs 11-14.

45.	 DMG, Section II.A.

46.	 DMG, Section II.A.5.

47.	 DMG, paragraph 112.

48.	 DMG, paragraph 121.

49.	 DMG, paragraph 128.

50.	 DMG, paragraph 129, HMG, paragraphs 18-21 and NHMG, paragraphs 25-27.

51.	 Combined market share below 25%; post-merger HHI below 1,000; or post-merger HHI between 1,000 and 2,000 with a delta below 250 (DMG, paragraph 129 and 
HMG, paragraph 18-20).

52.	 Under the 2004 HMG, a merger in a highly concentrated market (post-merger HHI above 2,000) was unlikely to raise concerns where the HHI delta was below 150, 
absent special circumstances — one being that a single merging party held a pre-merger market share of 50% or more (HMG, paragraph 20(f)). The DMG drop this 
safe harbour: under paragraph 127, where the post-merger HHI exceeds 2,000 and the increase in concentration is non-negligible, the Commission requires substantial 
evidence pointing away from a SIEC. The only remaining carve-out (DMG, paragraph 129(b)) applies where the combined share is below 50% and the delta below 150 — 
narrower than the HMG, which keyed the 50% threshold to a single party’s share rather than to the combined share.

53.	 DMG, paragraph 127.

3.1	 The changes in the Draft Merger Guidelines

The DMG do not change the legal test. The central question 
remains whether a merger would significantly impede effective 
competition, in particular by creating or strengthening a dominant 
position. What does change, however, is the emphasis: the DMG 
give pre-merger market power and dominance a far larger role than 
the 2004 HMG and the 2008 NHMG did. 

Under the 2004 HMG, dominance was one indicator within a 
broader effects-based assessment that focused on what the merger 
itself changed: the market share increment, the elimination of a 
competitive constraint, the closeness of competition between the 
parties, and the scope for entry to discipline potentially harmful 
effects.43 The 2008 NHMG went further in counselling caution, 
recognising that non-horizontal mergers generally pose less risk 
than horizontal mergers, even when market power already exists, 
because they do not normally remove direct competition.44

The DMG retain the SIEC test and the effects-based language. 
However, they reorganise the assessment around pre-existing 
market power. Market power is no longer one factor weighed 
within a specific theory of harm; it is now addressed upfront in a 
standalone section, as the building block on which the theory of 
harm analysis rests.45

Dominance is also treated as a separate analytical category, with its 
own subsection (II.A.5) and a widened structural presumption.46 The 
DMG attach to it a market-share-based presumption, under which 
dominance:

•	 is presumed where market shares are 50% or more and 
sustained over time, save in exceptional circumstances; 

•	 may be found below 50%; and 

•	 is unlikely below 40%, though it can still be established, for 
example, where customers depend on the firm or rivals face 
serious capacity constraints.47

Two provisions make the shift noted above concrete. First, 
where a merger creates or strengthens a dominant position, the 
Commission need not show that the merging firms are close 
competitors, or that either is an important competitive force, to 
establish a SIEC.48 Second, where a firm is already dominant, even a 
“very limited” market share increment may raise concerns.49 In each 
case, pre-existing market power is presumed to do the analytical 
work that would otherwise call for an assessment of merger-
specific effects.

The DMG also retain some structural safe harbours but narrow 
them.50 The thresholds for unconcentrated markets carry over 
unchanged from the 2004 HMG.51 The high-concentration safe 
harbour, however, is effectively removed. Where the 2004 HMG 
treated a high-HHI merger with a small increment as unlikely 
to raise concerns, the DMG retain only a narrow carve out – a 
combined share below 50% with a delta HHI below 150 – and 
otherwise treat a post-merger HHI above 2,000, coupled with 
a non-negligible increment, as a market for concern rather than 
comfort.52

This reflects a broader feature of the DMG: the evidentiary standard 
is tied to market shares. At low or moderate combined shares, the 
Commission “relies” on (i.e., must gather) substantial supporting 
evidence to establish a SIEC. At high or very high combined shares, 
the position is effectively inverted: rather than assembling evidence 
of harm, the Commission “requires” substantial evidence pointing 
away from a SIEC before clearing the merger.53 In practice, the 
DMG shift the evidential burden to the parties, creating a quasi-
rebuttable presumption of harm.

3.2	 Our view

Market power is a relevant factor, not a finding of harm

The DMG are right to treat market power as a relevant factor in 
merger assessment. The degree of pre-merger market power and 
market shares of the firms involved can bear on whether merger-
specific effects on competition are likely. A clear discussion of 
market power and its sources is therefore helpful.
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54.	 DMG, paragraphs 55, 56 and 120 respectively.

55.	 DMG, paragraph 128.

56.	 DMG, paragraph 128.

57.	 DMG, paragraph 127.

58.	 As the DMG themselves acknowledge (paragraph 32, footnote 63), the EUMR contains no presumption of compatibility or incompatibility, and the balance-of-
probabilities standard governs only the overall conclusion on a SIEC, not the individual parameters that feed into it.

The shift in emphasis, however, goes further than this legitimate 
objective requires, to the point of blurring the line between pre-
existing market power and the competitive harm that must be 
shown through merger-specific effects.

Merger control turns on the change that a merger brings about, 
not the pre-existing level of market power

This is a point of principle. Merger control is concerned with 
the change in competitive conditions that a transaction brings 
about. The assessment is necessarily comparative: it weighs the 
competitive conditions expected if the merger proceeds against 
those that would prevail without it (the counterfactual). Where 
market power pre-exists, the question is whether the merger makes 
it significantly stronger.

The DMG accept this in principle. They say what matters is “how 
the weakening or removal of competitive constraints through the 
merger may increase market power”. They further recognise that 
firms may acquire market power legitimately “through internal 
growth and competition on the merits”, as distinct from external 
growth through a merger, and they frame the loss of head-to-head 
competition as turning on “the degree of competitive interaction 
that would be lost due to the merger”.54

Our concern is that the operative provisions of the DMG do not 
hold to that principle. They let pre-existing market power and high 
shares carry the finding of harm, in place of the increase in market 
power that the merger itself causes.

This gap between principle and operation is sharpest when one of 
the merging firms is already dominant. In that context, the DMG say 
that even a very limited market share increment may give rise to 
competition concerns.55 Yet the smaller the increment, the smaller 
the change, and the smaller the constraint removed. A negligible 
loss of competitive constraint should weigh against a finding of a 
SIEC, not in favour of one, even where a party is dominant. 

Over-focusing on dominance lowers the quality of merger 
control

The DMG press this further still, putting forward a de facto 
rebuttable presumption that a merger involving a dominant firm is 
harmful.56

This is not an argument for treating dominant firms leniently. 
Merger control rightly targets harmful growth by acquisition, not 
the merits-based growth that may have created a dominant position 
in the first place. That is precisely why a presumption keyed to the 

pre-merger position is misplaced: it infers harm from the firm’s 
existing dominance rather than from what the merger changes. The 
fundamental question is: does this transaction remove a meaningful 
competitive constraint? A presumption of harm answers that 
question before it is asked. It assumes size is itself problematic 
and risks returning merger control to the structural approach that 
prevailed before the 2004 HMG.

The impact is asymmetric. Over-weighting the pre-merger position 
raises the likelihood of over-enforcement. It can deter mergers that 
barely change competitive conditions but happen to involve a firm 
that is large for benign reasons. Those include efficiency-driven and 
innovation-driven deals, precisely the transactions merger control 
should not discourage. It does little to reduce under-enforcement, 
because the Commission can already act against mergers by 
dominant firms that materially change competitive conditions. 
The net effect is to hand the Commission discretion it does not 
require, at the cost of legal certainty and the discipline of a SIEC 
assessment grounded in a theory of harm.

The market-share presumption shifts the burden of proof and 
raises evidentiary requirements

At high combined market shares, the DMG require the parties to 
produce substantial evidence pointing away from harm to resist a 
SIEC finding.57 That operates as a de facto rebuttable presumption 
of harm.

The DMG state that this leaves the standard of proof untouched: 
the Commission must still conclude that a SIEC is more likely 
than not, and the EUMR contains no presumption for or against a 
merger.58 In our view, however, the operative provisions are difficult 
to reconcile with that statement. By requiring the parties to adduce 
substantial evidence pointing away from harm, they effectively 
lower the Commission’s burden of proof and place a corresponding 
onus on the parties to demonstrate the absence of a SIEC. What 
changes is therefore not the standard of proof — the threshold 
of persuasion remains “more likely than not” — but the burden of 
proof, together with the evidentiary requirements, which the DMG 
tie to combined market share. As Section 2 explains, the standard of 
proof and the evidentiary requirements are distinct concepts.

More fundamentally, anchoring the analysis to market share marks 
a departure from the effects-based approach that underpins the 
SIEC test: harm is inferred from the merged firm’s position rather 
than established through the merger’s effect on competition.
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59.	 DMG, paragraph 127.

60.	 DMG, paragraph 127.

61.	 DMG, Section II.A.2.2 (“High profit margins”), paragraph 70.

62.	 DMG, paragraph 56 and Section II.A.3 (“Dynamic competitive potential”), paragraph 80 respectively.

63.	 DMG, footnotes 113-114. 

64.	 See Fisher, F. & McGowan, J. (1983), “On the Misuse of Accounting Rates of Return to Infer Monopoly Profits”, American Economic Review Volume 73, Issue 1, pp. 82–97.

65.	 A long-term perspective should be adopted when assessing these metrics (as e.g., the ROCE can be higher than the WACC in certain years and lower in others).

The DMG also say little about what evidence would actually displace 
the concern at higher levels of market share. They point, by way 
of example, to a “lack of market power or meaningful competitive 
interaction between the merging firms”, but do not indicate the kind 
or weight of evidence required.59 The result is a standard the parties 
cannot anticipate, and uncertainty about how their evidence will be 
assessed.

Structural indicators screen for concerns; they cannot establish 
harm

The DMG lean heavily on structural indicators, treating high 
market shares and HHI levels as evidence that a merger harms 
competition.60 This inverts their proper role. Structural indicators 
are valuable screens: they efficiently clear transactions that plainly 
raise no concern and flag those that warrant closer scrutiny. Their 
function, however, ends there.

Market shares and HHI levels cannot, on their own, establish that 
a merger harms competition. Doing so requires further analysis 
of, among other things, the closeness of competition between the 
parties, demand-side responses, market dynamics, and barriers to 
entry. When structural indicators are used instead as presumptive 
evidence of harm, the Commission is more likely to confirm a 
concern rather than rigorously testing it. This risks harming welfare 
and competitiveness by deterring non-harmful and potentially pro-
competitive transactions ex-ante.

Information asymmetries make this problem worse. A presumption 
built on market share data assumes the parties hold that data 
when they decide to merge, whereas, in practice, they often do 
not, and rarely to the same extent as the Commission. Even where 
the parties do have such data, the evidence needed to rebut the 
presumption, for example, concerning rivals’ strength and market 
dynamics, typically sits with competitors and customers, while 
the burden of producing it would now fall with the parties. A 
presumption the parties cannot realistically displace will often go 
unrebutted even where the merger is benign, making erroneous 
interventions more likely.

High accounting margins need not signal market power

The DMG treat high profit margins as “indicative of the degree to 
which merging firms hold market power”.61 The only qualification 
offered is that high margins “may be less likely to indicate market 
power if they are temporary”, including where they reflect 
innovation and risk-taking. In our view, this qualification is too 
narrow because it treats innovation-driven margins as benign only 
insofar as they are transitory.

High margins can be the normal and durable return to investment 
and innovation under vigorous dynamic competition. A high price-
cost margin is not inconsistent with effective competition where 
firms incur substantial fixed, sunk or development costs. Where 
marginal cost is low relative to large upfront investment, the 
competitive margin – the margin just sufficient to earn a normal 
return on that investment – is itself high. High margins can therefore 
coexist with normal economic returns and vigorous rivalry.

The DMG recognise, in other contexts, that market power may 
be acquired legitimately through competition on the merits and 
that innovation and investment are important parameters of 
competition in dynamic markets, but that recognition is not carried 
into the treatment of margins.62 The guidelines should make explicit 
that, in dynamic settings where investment and innovation drive 
competition, high margins may be consistent with dynamic rivalry 
and are not by themselves evidence of substantial market power.

Accounting margins are not equivalent to economic margins, yet 
it is precisely accounting measures that the DMG suggest using 
in practice. The DMG acknowledge that incremental margins are 
typically “approximated” from accounting data. They say that often 
the Commission will consider contribution or gross margins, and 
that in certain contexts (e.g. to assess the scope for market entry) it 
may consider broader profitability measures such as EBIT, EBITDA, 
ROCE and ROE.63 This approximation warrants greater caution than 
the DMG suggest, as we explain in what follows. 

The most important limitation of these metrics relates to the cost 
of capital. Accounting measures deduct the interest paid on debt, 
but not the return shareholders require on the equity they have 
invested. An economic margin deducts the opportunity cost of all 
capital, equity included. Because the cost of equity is left in, the 
accounting margin overstates the economic margin – it counts 
the normal return to equity as if it were profit. That overstatement 
is largest for the fixed-cost, capital- and R&D-intensive firms 
discussed above, where the capital base being remunerated is large. 
As a result, accounting rates of return are typically an unreliable 
guide to economic profitability.64 The guidelines would benefit from 
acknowledging that accounting margins cannot be read directly as 
evidence of market power.

Finally, if the Commission still wishes to use the magnitude of 
margins to shed light on pre-merger market power, it should favour 
metrics that come closer to economic margins and give due regard 
to the cost of capital, such as comparing the firms’ ROCE against 
their Weighted Average Cost of Capital (WACC).65
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3.3	 Proposals for the New Merger Guidelines

In Table 3 below, we propose amendments to re-centre the assessment on the SIEC test, addressing each of the issues identified above.

Table 3: Proposed amendments to the assessment on the SIEC test

# Issue DMG ¶ Proposed amendment

1 Market power and 
dominance are treated as 
proxies for harm

§ II.A State explicitly that market power and dominance are inputs into the SIEC 
assessment, used to identify where competitive constraints may have been 
weakened but not independent indicators of harm or proxies for the legal standard.

2 Operative provisions 
depart from the DMG’s 
own principle

¶¶ 55, 120, 
121, 127, 128 
(cf. § II.A)

Give operative effect to the principle that the DMG already state: what matters is 
the change the merger brings about, namely the increase in market power resulting 
from the removal or weakening of competitive constraints, rather than the level of 
market power existing beforehand. Ensure the operative provisions, in particular ¶¶ 
121 and 127 to 128, are consistent with this principle.

3 Dominance effectively 
equated to competitive 
harm

¶¶ 56, 121 Clarify that the creation or strengthening of dominant position is relevant only 
insofar as it reflects a significant merger-specific reduction in competitive pressure. 
In the case of pre-existing dominance, require the Commission to identify and 
substantiate in the standard way (as opposed to presume) that an important 
competitive constraint is removed or materially weakened by the transaction.

4 A negligible increment 
treated as indicative of 
harm

¶128 Clarify that, where one of the merging firms is already dominant, a very limited 
market-share increment reflects the elimination of only a negligible competitive 
constraint and should therefore weigh against, not towards, a finding of SIEC. 
Amend ¶ 128 so that a small increment is not treated as itself indicative of 
competition concerns.

5 Evidentiary burden shift 
for high market shares

¶127 (cf. 128) Revise the text to avoid any shift in the evidentiary burden onto the parties, and 
to provide instead for symmetric evidentiary treatment of harm and benefit. High 
shares and pre-existing market power may justify closer scrutiny, but do not relieve 
the Commission of its obligation to identify a concrete, merger-specific mechanism 
by which competition would be significantly impeded, nor do they require the parties 
to disprove harm.

6 Structural indicators used 
as proof rather than as a 
screen

¶¶ 123, 126 Confirm that market shares and HHI serve to screen transactions in or out, not 
to establish harm. Intervention should require the further analysis that the DMG 
themselves contemplate, including closeness of competition, competitive dynamics 
and barriers to entry. If any share-based screen is retained on the harm side, specify 
the evidence capable of displacing it, so that the applicable standard is determinate.

7 High margins treated as an 
indicator of market power

¶70 (cf. ¶¶ 
56, 80)

State explicitly that high profit margins are not, without more, indicative of market 
power. In dynamic settings where investment and innovation drive competition, 
high margins are consistent with vigorous rivalry and may be the normal, durable 
return to fixed, sunk and development costs rather than a symptom of a competition 
problem. The qualification in ¶70 should therefore not be confined to “temporary” 
margins, and should be aligned with the DMG’s own recognition that market power 
may be acquired legitimately through competition on the merits (¶56) and that 
innovation and investment are important parameters of competition in dynamic 
markets (¶80).

8 Reliance on accounting 
margins as a proxy for 
economic margins

¶71; fn 
112–114

Acknowledge that accounting margins are, at best, a noisy proxy for economic 
margins: by leaving in the cost of equity capital, they overstate economic margins — 
most acutely for capital- and R&D-intensive firms. Margins should therefore not be 
read directly as evidence of market power, but corroborated through case-specific 
identification of the relevant margin and sensitivity analysis, with other indicators of 
market power and competitive interaction favoured accordingly.
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4.	 Non-horizontal mergers – 
if it ain’t broke, don’t fix it
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66.	 NHMG, paragraphs 11 and 13.

67.	 DMG, paragraph 17.

68.	 NHMG, paragraph 25.

69.	 In its assessment of vertical mergers, the Commission has intervened on the basis of input foreclosure concerns in particular in cases where it considered that the 
elimination of double mark-ups was limited. See, for example, Comp. / M.9569 – EssilorLuxottica/GrandVision, Comp. / M.9064 – Telia/Bonnier and Comp. / M.9409 
Aurubis/Metallo.

70.	 DMG, paragraph 313.  It is sufficient to defeat merger-specificity that an alternative arrangement would bring “added value” to the merging parties, a test that sets 
no probability threshold and is readily met even by alternatives that are unlikely to be pursued in practice. For the assessment of double mark-ups, this is potentially 
important as there is a risk that alternative theoretical arrangements (e.g. multiple-part tariffs) are assumed to be “possible” while they are in practice unlikely to 
emerge. For a discussion of merger-specificity more generally, see Section 2. 

71.	 NHMG, paragraph 18.

72.	 DMG, paragraph 243.  Paragraph 246 reinforces this: “Foreclosing firms that play an important role in the competitive process will often directly lead to a SIEC in the 
market where they operate. The higher the proportion of rivals and their market share that would be foreclosed, the more likely it is that the merger can be expected to 
result in a SIEC.”

73.	 DMG, Section II.B.7, paragraphs 252-259.

74.	 DMG, paragraph 256, footnote 340 citing Comp./ M.10615 - Booking/eTraveli.

75.	 DMG, paragraph 213.

4.1	 The changes in the Draft Merger Guidelines

The DMG combine the previously separate HMG and NHMG 
into a single set of guidelines. In doing so, they introduce several 
significant changes to the Commission’s assessment of non-
horizontal mergers.

First, the DMG remove the pro-competitive starting point for 
the NHMG. The NHMG stated that non-horizontal mergers are 
“generally less likely to significantly impede effective competition 
than horizontal mergers” and “provide substantial scope for 
efficiencies”, a soft presumption at the outset of the analysis.66 
The DMG do not reproduce this language. The nearest equivalent 
is a qualified acknowledgement that integration “may” generate 
benefits, which is paired with a foreclosure and entrenchment 
caveat.67 This effectively places non-horizontal mergers on a similar 
footing to horizontal mergers.

Second, the DMG drop the NHMG’s non-horizontal safe harbour, 
which shielded mergers where the combined market share was 
below 30% and the post-merger HHI was below 2000.68 Vertical, 
conglomerate and diagonal mergers that previously cleared on 
structural metrics now require a competitive assessment.

Third, the DMG still place the burden of proof for price efficiencies 
(elimination of double markups) on the merging parties, in contrast 
with the Commission’s own practice for the assessment of non-
horizontal mergers.69 Moreover, the revised test for efficiencies 
makes it substantially harder to establish that price efficiencies are 
merger-specific through an “added-value” threshold.70

Fourth, the DMG retain the ability-incentive-effect (“AIE”) structure 
for the assessment of foreclosure (Section II.B.6) but recast 
its “effects” limb. Under the NHMG that limb was anchored on 
consumers, framing the concern as “anticompetitive foreclosure” 
that harms consumers in the downstream market.71 The DMG 
remove the consumer-harm focus, in favour of harm to rivals and 
the competitive process. For example, the foreclosure effects 
section states: “Foreclosure need not eliminate rivals entirely in 
order to give rise to such harm. Where the merged entity engages in 
total foreclosure, this may lead to the exit of the foreclosed rival or 
its inability to operate at viable scale, reducing competition.”72 The 
term “anticompetitive foreclosure” is abandoned.

Finally, the DMG add a new theory of harm involving the 
entrenchment of a dominant position (Section II.B.7). This is a new 
theory of harm where:73

•	 a merging party is dominant in a core market or in an 
“ecosystem” of closely related markets; 

•	 the acquired assets are related to that core market; and 

•	 control of those assets restricts rivals’ ability or incentive to 
enter or expand, reducing contestability. 

This theory of harm formalises the Commission’s approach in 
Booking/eTraveli, a decision now under appeal.74 Critically, under the 
DMG, entrenchment is assessed outside of the AIE framework.75 
The harm is treated as largely structural, flowing from a dominant 
firm’s acquisition of complementary assets.
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76.	 Strictly speaking, a non-horizontal merger can also involve products or services with a cross-price elasticity of zero – i.e., where the products are entirely unrelated.  

77.	 An input and the product into which it is incorporated are themselves complements, a fall in the input price expands downstream demand.  The observation that 
non-horizontal mergers combine complements therefore applies both to vertical mergers (an input and the downstream product) and to conglomerate mergers 
(complementary final products).

78.	 The NHMG considered non-horizontal mergers “generally less likely to significantly impede effective competition than horizontal mergers” (Non-horizontal Merger 
Guidelines, paragraph 11), because they “do not entail the loss of direct competition” (paragraph 12), and “provide substantial scope for efficiencies” through the 
integration of complementary activities (paragraphs 13–14).

79.	 DMG paragraph 129.  This includes treating a combined market share below 25% (among other thresholds) as indicative that a merger between competitors does not 
give rise to a SIEC.

80.	 NHMG, paragraph 25.

81.	 The qualitative “significant degree of market power” gate in the foreclosure ability limb of the DMG (paragraph 219) is no substitute for a structural screen of this kind.

82.	 See also Church, J. (2004), “The Impact of Vertical and Conglomerate Mergers on Competition”, available at https://appliedantitrust.com/12_nonhorizontal_mergers/7_
europe/church_impact_vertical9_2004.pdf (accessed on 25 June 2026).  The author proposes, as a first stage in the framework for assessing non-horizontal mergers, 
a “market power screen”.

83.	 DMG, paragraphs 243-251.

84.	 NHMG, paragraphs 47-57 for effects limb of input foreclosure, paragraphs 72-77 for effects limb of customer foreclosure and paragraphs 111-118 for effects limb of 
conglomerate mergers.

85.	 These counts relate to the foreclosure effects provisions; the DMG retain references to consumers in their guiding principles (DMG, paragraphs 21–22) and in the 
efficiencies section (Section II.C), but not in the foreclosure effects limb itself.

86.	 NHMG, paragraph 31 (input foreclosure), emphasis added. The same consumer harm benchmark governs the other foreclosure theories. For customer foreclosure, the 
Commission asks whether a foreclosure strategy would have “a significant detrimental effect on consumers in the downstream market” (paragraphs 58–59); and for 
conglomerate effects, whether it would have “a significant detrimental effect on competition, thus causing harm to consumers” (paragraph 94). In addition, the word 
“consumer” appears four times in the paragraphs concerning the effects limb of the input and customer foreclosure, and conglomerate mergers sections.

4.2	 Our view

Non-horizontal mergers are fundamentally different from 
horizontal mergers

Non-horizontal mergers do not entail a loss of direct competition. 
They provide an intrinsic source of benefits to consumers by 
aligning the incentives of firms at different levels of the supply chain 
or across different, related supply chains. They do so by integrating 
complementary activities that involve products or services with 
negative cross-price elasticities, where a reduction in the price of 
one increases demand for the other.76 This is in stark contrast to 
horizontal mergers, where products are substitutes that exhibit 
positive cross-price elasticities, which can lead to a loss of direct 
competition.77

The joint pricing of complements tends to lower prices rather than 
raise them – the DMG should restore an explicit recognition of this 
(as it is included in the NHMG).78

Non-horizontal mergers should continue to be subject to a safe 
harbour 

Precisely because they involve complementary products and are 
typically efficiency-enhancing, non-horizontal mergers should be 
subject to a safe harbour, which is absent from the DMG. Horizontal 
mergers retain a structural safe harbour (as noted above);79 
however, the DMG provide no equivalent screen for non-horizontal 
mergers. This is an unjustified asymmetry – if horizontal mergers 
warrant a safe harbour, then non-horizontal mergers, which do not 
eliminate direct competition, warrant one a fortiori.

The NHMG include a market power screen, filtering out cases 
where no party holds significant and durable market power.80 
This applied for almost two decades without evident under- or 
over-enforcement; the DMG offer no evidence that it allowed 
harmful mergers to escape scrutiny, and no reason for its removal. 
Therefore, the DMG should restore this, as the lack of any threshold 
implies that every vertical, conglomerate or diagonal merger would 
require a full merits assessment.81, 82

The effects limb of the AIE framework should be restored and 
recentred on consumer harm

The effects limb should remain firmly focused on consumer welfare, 
not on harm to rivals. There is a stark contrast between the 
foreclosure “effect on competition” provisions of the DMG, and the 
corresponding foreclosure provisions of the NHMG.83, 84

•	 In the DMG’s section on foreclosure effects, the word 
“consumer” does not appear once, whereas the word “rival” 
appears nineteen times and “competitor” five times.85

•	 In the NHMG, by contrast, it is stated with respect to input 
foreclosure that “the relevant benchmark is whether the 
increased input costs would lead to higher prices for consumers” 
and that the concern is whether the merged entity can 
“profitably increase the price charged to consumers”.86
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87.	 DMG, paragraph 22.

88.	 DMG, paragraph 244.

89.	 DMG, paragraph 22.

90.	 NHMG, paragraph 16: “the fact that a merger affects competitors is not in itself a problem. It is the impact on effective competition that matters, not the mere impact 
on competitors at some level of the supply chain.” The Guidelines add that “the fact that rivals may be harmed because a merger creates efficiencies cannot in itself give 
rise to competition concerns.”

91.	 DMG, paragraph 302 (d).

92.	 This is true not only for EDM, but also for other merger-induced changes in the merged entity’s pricing incentives.

93.	 See Zenger, H. (2020), “Analyzing Vertical Mergers”, CPI Antitrust Chronicle October 2020, available at https://www.competitionpolicyinternational.com/wp-content/
uploads/2020/10/4-Analyzing-Vertical-Mergers-By-Hans-Zenger.pdf (accessed on 25 June 2026), who also observes, in vertical mergers, “efficiencies [such as EDM] 
are not a structurally separate element from unilateral effects [such as RRC] but are merely the flipside of the same optimization mechanism”.

94.	 The Commission may respond that it holds harm and benefits to the same evidentiary standard; we explain why that symmetry does not hold in practice in Section 2.

95.	 DMG, paragraphs 229-235.

96.	 For a discussion, see “Seeing Vertical Mergers Through a Different Lens? Implications from EssilorLuxottica/GrandVision”, RBB Brief 66, November 2022. 

Nominally, the DMG do not abandon the consumer welfare 
standard.87 However, two features of the DMG effectively hollow  
it out.

•	 The DMG state that foreclosure harm can be established 
“irrespective of whether rivals are weakened in the market 
where they compete”.88 This severs the logical chain required to 
show the effect of the merger on consumer welfare: if harm to 
a rival need not be shown to damage effective competition, it 
becomes impossible to establish any harm to consumers.

•	 The DMG explicitly relieve the Commission of the need to 
demonstrate or quantify consumer harm “in every case”.89 
The removal of this obligation therefore risks a merger being 
prohibited on the basis of harm to a competitor alone, without 
closing the loop on whether consumers are actually worse off.

The Commission could therefore establish that “effects” are likely 
without an articulated path to consumer harm. Importantly, as 
recognised in the NHMG, a reduction in a rival’s sales or scale is 
not, in itself, a harm to competition.90 Rivals can be harmed when 
they face a more efficient, lower-pricing merged entity. If the effects 
limb is anchored on harm to rivals rather than consumers, lower 
prices for consumers can become a competition concern. This is 
mistaken and underscores why the effects limb should be refocused 
on consumer welfare. 

EDM should be integrated within the assessment of effects, as it 
is inherently linked to any RRC

The EDM should be assessed within the effects limb, rather than 
relegated to a separate and more demanding theory of benefit (see 
Section 2 above).91 EDM and the RRC are not separate phenomena, 
as they both arise from the same change in incentives that the 
merger brings about.92

Once integrated, the merged firm engages in joint pricing across its 
upstream and downstream activities. This pulls prices in opposite 
directions. On the one hand, the merged firm has a stronger incentive 
to win downstream sales by lowering its own price (EDM), as this 
will lead to further upstream gains. On the other hand, the merged 
firm has a stronger incentive to divert downstream sales from rivals 

by raising their input costs (RRC) via higher upstream prices. Both 
effects are driven by the same underlying mechanism (the joint 
pricing across upstream and downstream sales) and both can be 
quantified using the same evidence (upstream and downstream 
margins, diversion and churn ratios, and pass-through rates).93

Assessing these effects asymmetrically is therefore both 
analytically incoherent and systematically biased towards over-
enforcement. Requiring EDM to be proven as an efficiency (by 
the merging parties) while RRC need only be established (by the 
Commission) as an anticompetitive effect holds the procompetitive 
effect (lower prices) to a higher evidentiary standard than the 
anticompetitive one (higher prices), despite their common origin. 
This risks systematically favouring intervention against welfare-
enhancing mergers (Type II errors).94

We accept that EDM is not automatic. It may already be achieved 
by contracts (for example, through two-part tariffs), and it is absent 
in diagonal mergers, where no input flows between the parties. 
However, RRC is also not automatic, and it must be established 
on the basis of the facts of each case. The appropriate response is 
therefore to assess both EDM and RRC within a single integrated 
effects analysis, applying the same evidentiary standard to each.

Vertical merger assessment tools should not be applied blindly

The DMG invite the Commission to gauge the incentive to 
foreclose with quantitative “vertical arithmetic” and price-pressure 
(“vGUPPI”) screens. These weigh the sales that a firm would 
sacrifice under a foreclosure strategy against those it would 
recapture at the other level of the supply chain, using departure or 
“churn” rates, diversion ratios and profit margins.95

These tools can be useful but are inherently mechanical and should 
be disciplined by evidence. They should not be used in a vacuum. 
For these tools to carry predictive value, they need to be capable of 
explaining current or past market outcomes and be consistent with 
the other empirical evidence that is available.96
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97.	 DMG, paragraph 230: “High profit margins on diverted sales, low profit margins on lost sales, support a greater incentive to foreclose.” See also paragraph 234: “The 
incentives of the merged entity to partially foreclose its rivals by raising their costs can be measured by the margin gained from diverted customers multiplied by the 
diversion ratio.”

98.	 See O’Brien, D. (2022), “Tethering Vertical Merger Analysis”, CPI Antitrust Chronicle April 2022, available at https://www.competitionpolicyinternational.com/wp-
content/uploads/2022/04/6-TETHERING-VERTICAL-MERGER-ANALYSIS-Dan-O-Brien.pdf (accessed on 25 June 2026).

99.	 DMG, paragraph 232: “While low profits on lost volumes may indicate a small profit sacrifice, the Commission also considers that they may signal limited market power 
and therefore be associated with small departure rates.” The departure rate measures the share of a downstream rival’s own customers that the rival would lose in 
response to foreclosure (paragraph 230). The reasoning is therefore that a low upstream margin signals limited market power over the input, so that downstream rivals 
can readily turn to alternative suppliers; an attempted foreclosure would then raise their costs only slightly, and few of their customers would leave (hence a small 
departure rate). This is the same insight relied on in the text: the low margin that appears to make foreclosure inexpensive is also a sign that it would have little effect on 
rivals. The New Guidelines would do well to state this link explicitly in the foreclosure section, rather than leaving it implicit in paragraph 232.

100.	That caution is sharpened by the provenance of the theory, which the DMG anchor on a single Commission decision (Booking/eTraveli) that is currently under appeal.

101.	See Benzer, T., Curry, K., Durand, B., Mäkelä, P., de la Mano, M. & Williams, I. (2024), “Does the Economics of Digital Ecosystems Raise New Competition Issues?”, 2023 
Finnish Competition Law Association yearbook.

102.	Smaller firms frequently develop assets with the expectation of being acquired by larger firms whose complementary capabilities can bring those assets to scale.  If 
such complementary, efficiency-generating mergers are discouraged merely because they “reduce contestability”, the increased deal risk will dampen the incentive of 
smaller firms to invest and innovate in the first place.

103.	The need for such direction is reinforced by a tension within the Commission’s own approach. The Commission encourages merging parties to come forward early with 
their theory of benefit; yet the prospect that those very benefits may be recast as an efficiency offence works directly against that wish, discouraging parties from 
putting their efficiency case forward in the first place.

The data ingredients used for these tools, and the meaning given 
to them, should also be coherent with the overall assessment 
of foreclosure. For example, the DMG explain that a low margin 
on foregone upstream sales may mean there is a small input 
foreclosure sacrifice, making foreclosure more attractive.97 
However, a low upstream margin can be a sign that the upstream 
firm faces effective competition, which in turn can imply that it 
cannot materially raise its downstream rivals’ costs (demand is 
elastic).98 The DMG recognise this point explicitly when discussing 
incentives for total input foreclosure, but should more clearly state 
that this would effectively imply that no “ability” to foreclose exists, 
for both total and partial input foreclosure.99

Entrenchment of a dominant position should be assessed 
following the AIE framework

The entrenchment of a dominant position by a firm that controls 
complementary assets, or an “ecosystem”, is not a novelty 
of the digital age. So-called “ecosystems” are simply sets of 
complementary products or services which may in certain parts 
be multi-sided. “Ecosystem” theories of harm do not raise novel 
economic issues. Importantly, relabelling a conglomerate or multi-
sided platform as an “ecosystem” does not improve the analysis; it 
risks losing analytical discipline and enabling intervention where it 
would not be appropriate on conventional grounds.100

In certain circumstances, the transactions that the DMG seek to 
capture with these theories of harm can pose genuine competitive 
risks. Our objection is not to the possibility of harm but to the 
method of assessment. As framed, the assessment is largely 
structural as it treats the acquisition of a complementary asset by 
a dominant firm as inherently raising concern. From an economic 
perspective, this is problematic. 

Our central concern in this context is the risk of an “efficiency 
offence”. The conduct that the entrenchment theory treats as 
harmful is normally the same conduct that benefits consumers. 
A firm that acquires a complementary asset may integrate it 
more efficiently, offer a better product, or lower prices. Such 
outcomes can simultaneously benefit consumers and raise barriers 
to expansion or entry for rivals. Treating such improvements as 
structural harm turns efficiency into a source of liability. The choice 
of customers who divert towards a better integrated offering should 
be recognised as a pro-competitive benefit to be protected, not a 
harm to be prosecuted.

The existing analytical toolkit remains fit to assess the fundamental 
concern behind the entrenchment theory of harm.101 The DMG offer 
no principle for distinguishing between pro- and anti-competitive 
transactions in the context of an acquisition by a dominant 
firm, which is precisely why an effects-based analysis under the 
AIE framework is required. Absent that discipline, the theory 
operates as a broad catch-all that blurs the boundaries of merger 
assessment, grants the Commission considerable discretion and 
threatens to chill efficiency-enhancing acquisitions, particularly of 
smaller innovative firms.102

The Guidelines should therefore bring entrenchment concerns 
into the foreclosure theory of harm, to be assessed under the 
AIE framework. At the very least, the Guidelines should give 
explicit direction confining any pursuit of an “efficiency offence” to 
exceptional and narrowly defined circumstances. Such guidance 
would discipline the entrenchment theory, preserve the incentive 
to generate consumer benefits, and reassure merging parties that 
better integrated products, lower prices and a more convenient 
offering will not, by themselves, expose them to liability for the 
purposes of the competitive assessment.103
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104.	NHMG, paragraphs 11-14.

105.	NHMG, paragraph 25.

106.	NHMG, paragraphs 18, 47-48 and 72-73.

Finally, we note that in its current (separated) form, the 
entrenchment theory of harm raises issues of consistency. From 
an economic perspective, the theories of harm assessed under 
foreclosure are fundamentally the same as those considered for 
entrenchment of a dominant position (leveraging market power 
across complementary product markets) – crucially, the former 
are assessed under the AIE framework, while the latter are 
treated as largely structural matters. The consequence is that two 
transactions that raise the same underlying competitive concern 
may be subject to different analytical standards depending on how 
the Commission chooses to characterise the theory of harm. That is 
incoherent and increases the risk of over-enforcement.

Table 4: Proposed amendments to the assessment of non-horizontal mergers provisions

# Issue DMG ¶ Proposed amendment

1 The pro-competitive 
aspect of non-horizontal 
mergers is not recognised

¶¶ 208-210 Restore, in substance, the recognition in the NHMG that non-horizontal mergers are 
“generally less likely to significantly impede effective competition than horizontal 
mergers” and “provide substantial scope for efficiencies” through the integration of 
complementary activities, without elevating this into a presumption of legality.104

2 No safe harbour for non-
horizontal mergers

¶219 Reinstate the structural safe harbour of the NHMG – a combined market share 
below 30% together with an HHI below 2000.105

3 Foreclosure focused on 
harm to competitors

§ II.B.6.3 Re-anchor the foreclosure effects limb on consumer harm, reinstating the concept 
of “anticompetitive foreclosure” that links foreclosure to harm to consumers in the 
downstream market, as in the NHMG.106

4 The assessment of 
input foreclosure (RRC) 
is separated from the 
elimination of double mark-
ups (EDM)

§ II.B.6.3 and 
¶302d

Include all merger-induced pricing effects – both upward (RRC, the concern in input 
foreclosure) and downward (EDM) – within the effects limb, assessed to the same 
standard and burden of proof, rather than siloing EDM under a separate efficiencies-
based argument.

5 Use of vertical incentives 
models in a vacuum

¶¶ 229-235 Ensure that models assessing incentives (vertical arithmetic, vGUPPI) are not 
mechanically used in isolation and can explain observed market outcomes. Ensure 
these models are closely linked to / consistent with the overall assessment of 
foreclosure (e.g. ability).

6 Entrenchment of a 
dominant position is 
not subject to the AIE 
framework

§ II.B.6 and 
II.B.7

Fold entrenchment into the non-horizontal merger category and assess it under 
the same AIE framework applied to foreclosure, rather than as standalone, largely 
structural theories that infer harm from dominance combined with the acquisition of 
a related asset (entrenchment).

7 For entrenchment, bring 
consumer harm to the 
centre of the assessment, 
including price efficiencies

§ II.B.7 Require, in particular, a demonstration that consumers would be, on balance, 
materially worse off – not merely that contestability has changed – and weigh the 
efficiencies these combinations generate against any such harm, including the 
downward pressure on prices that arises where the products are complements.

4.3	 Proposals for the New Merger Guidelines

In Table 4 below, we propose amendments to retain a distinct 
treatment of non-horizontal mergers, more consistent with their 
pro-competitive potential, and to treat the entrenchment of a 
dominant position as a foreclosure theory of harm, by addressing 
each of the issues identified above.
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5.	 Innovation – you can’t have 
one without the other
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107. The modern literature on mergers and innovation includes, among others, Shapiro, C. (2012), “Competition and Innovation: Did Arrow Hit the Bull’s Eye?”, in “The Rate 
& Direction of Economic Activity Revisited”, Josh Lerner and Scott Stern, eds., pp. 361–404, University of Chicago Press; Jullien, B. & Lefouili, Y. (2018), “Horizontal 
Mergers and Innovation”, Journal of Competition Law & Economics, Volume 14, Issue 3, pp. 364–392; Motta, M. & Tarantino, E. (2021), “The Effect of Horizontal 
Mergers, when Firms Compete in Prices and Investments”, International Journal of Industrial Organization, Volume 78, 102774; Bourreau, M., Jullien, B. & Lefouili, 
Y. (2024), “Horizontal Mergers and Incremental Innovation”, The RAND Journal of Economics, Volume 57, No. 1, pp. 122–139; Denicolò & Polo (2018a); and Moraga-
González, J. L. & Motchenkova, E. (2026), “Mergers and R&D Investment: A Unified Approach”, SSRN, available at https://ssrn.com/abstract=6168648 (accessed on 25 
June 2026). The growth of this research is itself a reason for the framework to reflect its full range, including the channels through which mergers can raise innovation, 
rather than a subset.

108.	HMG, paragraph 38.

109.	Comp./ M.7932 - Dow/DuPont, Comp./M.8084 - Bayer/Monsanto.

110. DMG, paragraph 177.

111. DMG, footnote 363, which notes that innovation incentives absent a merger may be constrained by appropriability problems where firms are unable to capture the full 
value of their innovations due to, for example, knowledge spillovers.

112. HMG, paragraph 38.

113. DMG, Section II.B.4.1 and Section II.B.4.2.

114. DMG, paragraph 180. This approach reflects the reasoning developed in pharmaceutical and agrochemical cases, including the “pipeline” analysis used in Bayer/
Monsanto.

115. DMG, paragraph 186. See Dow/DuPont.

116. DMG, paragraph 192.

5.1	 The changes in the Draft Merger Guidelines

The DMG provide much more extensive guidance on innovation 
compared to the 2004 HMG, which referred to the subject only 
briefly. This reflects the substantial body of economic research on 
the effects of mergers on innovation that has accumulated over 
the past decade and a half.107 The more explicit framework can be 
expected to improve transparency and predictability for merging 
parties.

The DMG introduce three main changes to the topic of innovation.

First, the DMG formalise the evolution of the Commission’s 
treatment of innovation competition over the past two decades. The 
2004 HMG acknowledged that mergers could have both positive 
and negative effects on innovation.108 However, beginning with 
Dow/DuPont and followed by Bayer/Monsanto, the Commission 
developed its analytical framework considering that the primary 
merger effect is the loss of innovation competition.109 The DMG 
consolidate and extend that practice into a formal and explicit 
framework.

At the centre of that framework is cannibalisation. The DMG 
consider that a merged entity will scale back innovation to avoid 
undermining the other party’s sales that are now integrated in the 
combined firm.110 On the other hand, appropriability, the extent to 
which a firm can recoup the financial benefits of its own innovation, 
has, by contrast, been confined to a footnote within the discussion 
of dynamic efficiencies.111 This is a concept that the HMG expressly 
recognised, noting that “a merger may increase the firms’ ability 
and incentive to bring new innovations to the market”.112

Second, the DMG identify two principal theories of harm in respect 
of innovation:113

• The loss of specific innovation competition. This concerns
overlaps between R&D projects, or between an R&D project and
an existing product. A merger may give rise to a SIEC where it
leads to the discontinuation, delay, or redirection of overlapping
projects, or where the merged entity has reduced incentives to
commercialise competing products vigorously.114

• The loss of general innovation competition. This addresses
situations where firms possess overlapping R&D capabilities or
compete in early-stage innovation processes. A merger may give
rise to a SIEC if it removes an important source of innovation
rivalry, reducing both the parties’ incentives and competitive
pressure on remaining innovators. As such, the concerns extend
beyond the delay or discontinuation of specific products to a
broader reduction in rivalry among leading innovators.115

Third, the DMG introduce an “Innovation Shield”, which refers to a 
set of safe harbours under which the Commission will, in principle, 
not find a SIEC with respect to transactions involving a small 
innovative company (including a start-up) or an R&D project with 
dynamic competitive potential. Rather than a single cumulative test, 
the shield is calibrated to the type of overlap at issue featuring two 
main schemes: 

• A safe harbour based on market shares and competitive
interaction,

	ǔ where R&D capabilities overlap, a market share ceiling of 25%
in the innovation space and for R&D at the industry level, 

	ǔ where an R&D project overlaps with a product market, a 
market share ceiling of 40% in existing or related-market 
activities, 

	ǔ where R&D projects overlap, a requirement that at least three 
other independent R&D projects of comparable potential 
remain, and

	ǔ where there is no overlap at all, the shield applies 
automatically.116
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117.	 DMG, paragraph 192(b) and (e).

118.	 See, for example, Jullien & Lefouili (2018) and Bourreau, Jullien & Lefouili (2024).  Where innovation is demand-enhancing, or expands product differentiation, an 
innovation by one party may raise rather than reduce the other’s sales, so that internalisation can strengthen the incentive to innovate.

119.	 Recent contributions decompose the merger’s effect into offsetting channels and show that its sign is not determined a priori. See Bourreau, Jullien & Lefouili (2024) (a 
“market-power effect” and an “externality effect”, the sign of the latter turning on whether the innovation diversion ratio exceeds the price diversion ratio); Moraga-
González & Motchenkova (2026) (concluding that whether a merger “ultimately spurs or discourages innovation is inherently model-specific”); Moraga-González, J. L., 
Motchenkova, E. & Nevrekar, S. (2022), “Mergers and Innovation Portfolios”, RAND Journal of Economics, Volume 53, No. 4, pp. 641–677 (a merger may reallocate R&D 
across projects and raise consumer surplus even where aggregate R&D falls); and Das, K., Mayskaya, T. & Nikandrova, A. (2026), “The Effect of Mergers on Innovation”, 
American Economic Journal: Microeconomics, Volume 18, No. 2, pp. 348–94 (dynamic appropriability and informational effects can render a merger innovation-
enhancing).

120.	Treating innovation competition as an analogue to price competition is, moreover, questionable in operational terms.  R&D effort cannot be adjusted as quickly or as 
precisely as price: it is lumpy, uncertain, and depends on how the merged firm organises and prioritises its research.  The static intuition behind unilateral price effects 
therefore transposes only imperfectly to innovation – a further reason for caution before carrying a price-style presumption across to R&D.  See Petit, N. (2019), 
“Innovation Competition, Unilateral Effects, and Merger Policy”, Antitrust Law Journal, Volume 82, No. 3, pp. 873–920.

121.	 The expected return to an R&D project can be written as the probability of success, multiplied by the profit earned on success, less the cost of the R&D. A merger shifts 
more than one of these components at once: cannibalisation lowers the profit on success (the merged entity internalises the sales displaced from its merger partner), 
while greater appropriability raises it (a close rival that would otherwise compete those returns away is removed).

122.	See Shapiro (2012) who observes that the two forces “work in concert, weaving together and integrating the Arrow and Schumpeter perspectives”; and Jullien & Lefouili 
(2018) who conclude that the positive effects of a merger on innovation “are not of a fundamentally different nature from its potential negative effects” and that “there 
should not be a hierarchical bias towards the diversion/cannibalization aspect”.

123.	The Commission has described this internalisation as “very similar” to the unilateral effects that raise prices, applied to R&D rather than price. See Dow/DuPont and 
Comp./M.7275 - Novartis/GlaxoSmithKline Oncology Business. The phrase “cannibalisation tax on the fruits of R&D investments” is from Farrell, J. & Shapiro, C. (2010), 
“Antitrust Evaluation of Horizontal Mergers: An Economic Alternative to Market Definition”, The B.E. Journal of Theoretical Economics, Volume 10, Issue 1, pp. 1–41.

124.	On profit leakage and appropriability as a driver of innovation incentives, see Jullien & Lefouili (2018) and Denicolò & Polo (2018a).

•	 Extension of the safe harbour for the acquisition of a start-
up, where the shield applies even if the relevant market-share 
threshold is exceeded, provided the acquirer is neither the 
largest firm in the relevant market nor a gatekeeper under 
the Digital Markets Act.117 The gatekeeper/largest-firm test 
is therefore a fallback that can rescue a transaction, not a 
condition every transaction must satisfy.

5.2	 Our view

We welcome the more detailed framework that the DMG provide. 
Our observations are therefore directed not at the fact of fuller 
guidance but at the substantive direction the DMG take within it 
and, in particular, at an asymmetry that tilts the framework towards 
a presumption of harm.

The cannibalisation framework is asymmetric: treating 
appropriability separately risks over-intervention in innovation-
enhancing mergers

The impact of a merger on innovation incentives is not 
straightforward. Cannibalisation is only one of several channels 
through which a merger affects the incentive to innovate.118 A 
merger also alters the merged entity’s ability to appropriate 
the returns to its R&D, its scope for internalising spillovers and 
combining complementary research assets, and the way it allocates 
effort across a portfolio of projects.

These channels frequently pull in opposite directions so that the 
net effect on innovation is, as a matter of theory, ambiguous.119 By 
privileging cannibalisation and treating innovation as an analogue to 
price competition, the DMG capture only one side of this calculus.120

Cannibalisation and appropriability are in fact two sides of the 
same coin – both describe how a merger changes a firm’s expected 
profit from innovating, and profit-maximising firms will weigh them 
together in the same calculation.121 There is therefore no principled 
basis for considering one as a theory of harm and evaluating the 
other under a separate, more demanding efficiencies test.122

The two mechanisms work as follows. A standalone firm deciding 
whether to invest counts all the sales that it expects a successful 
innovation would win, including those sales taken from rivals (since, 
for that firm, stealing business from rivals is part of the reward). 
After a merger, some of those rivals are affiliates, and the merged 
entity no longer values the sales its innovation would divert from its 
merger partner – a cost that it now internalises and that can make 
a project that was profitable on a standalone basis unattractive.123 
This is the cannibalisation channel on which the DMG rely.

The very same internalisation, however, also runs in the opposite 
direction. When a firm contemplates R&D, it accounts for the 
possibility that rivals will imitate its innovation, or (importantly) 
innovate around it, and compete away the returns. This “profit 
leakage” depresses the incentive to invest. A merger internalises 
this mechanism and removes the leakage to the other merging 
party, such that the merged entity can now appropriate returns 
that its former rival would otherwise have eroded. This raises the 
incentive to innovate. Appropriability is therefore the mirror image 
of cannibalisation: both are driven by the internalisation of what was 
previously an externality between the parties, and the direction of 
the net effect is an empirical question that depends on which force 
is larger in the case at hand.124
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125.	This integrated, single-calculation logic is developed in RBB’s response to the European Commission’s merger guidelines consultation (September 2025), Section 3.3.3.

126.	DMG, footnote 363.

127.	 DMG, Section II.C.2.

128.	In Bayer/Monsanto the Commission reasoned that firms can already appropriate the gains from innovation through their patents, treating the matter as requiring no 
separate consideration.  See Comp./M.8084 - Bayer/Monsanto, paragraphs 1043-1044.

129.	Beyond IP rights, firms may appropriate the return of R&D through other mechanisms such as lead time, secrecy, learning effects and control of complementary 
assets in manufacturing, distribution and after-sales capability.  See Teece, D. (1986), “Profiting from Technological Innovation”, Research Policy, Volume 15, No. 6, 
pp. 285–305 (complementary assets are often more decisive than the invention itself for capturing returns); and Levin, R., Klevorick, A., Nelson, R. & Winter, S. (1987), 
“Appropriating the Returns from Industrial Research and Development”, Brookings Papers on Economic Activity, Volume 18, Issue 3, pp. 783–831 (survey evidence that 
secrecy, lead times and learning curves are frequently more important than patents); and Shapiro (2012) (who treats appropriability as one of three organising principles 
for assessing competition and innovation).

130.	On the pervasiveness of R&D spillovers, see d’Aspremont, C. & Jacquemin, A. (1988), “Cooperative and Noncooperative R&D in Duopoly with Spillovers”, American 
Economic Review, Volume 78, Issue 5, pp. 1133–1137; and, empirically, Jaffe, A., Trajtenberg, M. & Henderson, R. (1993), “Geographic Localization of Knowledge 
Spillovers as Evidenced by Patent Citations”, The Quarterly Journal of Economics, Volume 108, No. 3, pp. 577–598. On the internalisation of spillovers raising the private 
return to innovation and the likelihood of a pro-innovation merger effect, see Jullien & Lefouili (2018), Bourreau, Jullien & Lefouili (2024) and Motta & Tarantino (2021).

131.	 See Motta & Tarantino (2021) and Bourreau, Jullien & Lefouili (2024), in whose framework cost-reducing innovation falls after a merger, since the externality effect is 
zero and the output-driven market-power effect is negative.

132.	For demand-enhancing innovation, the sign of the externality effect turns on whether the innovation diversion ratio exceeds the price diversion ratio, which depends on 
the demand system: it favours a reduction under CES- and Sutton–Symeonidis-type demand but can reverse under horizontally-differentiating (e.g. Hotelling) demand. 
See Bourreau, Jullien & Lefouili (2024) and Jullien & Lefouili (2018).

A framework that only accounts for the cannibalisation effects does 
not set a neutral baseline. It presumes harm from the outset.125 The 
DMG compound this by relegating appropriability to a footnote 
within the dynamic efficiencies section, framing it as a market-
failure alleviation mechanism rather than as a factor bearing 
directly on innovation incentives.126 The practical consequence is a 
significant evidentiary asymmetry: cannibalisation is assessed as a 
theory of harm, with the burden on the Commission to substantiate 
it, whereas appropriability can be invoked only as a dynamic 
efficiency, requiring the merging parties to verify it, demonstrate 
merger-specificity, and show a consumer benefit.127

This asymmetry is reinforced by the Commission’s decisional 
practice, reflected in the DMG, of equating appropriability with 
patent protection.128 That approach is too narrow. IP rights are 
one means of retaining the returns to R&D, and an imperfect one: 
they can be designed around, imitated, or overtaken by adjacent 
innovation.129 What matters for innovation incentives is the firm’s 
overall ability to capture and retain the rents from a successful 
innovation, and a merger can strengthen that ability well beyond the 
scope of any patent, by removing a party that would otherwise have 
competed those returns away.

A merger also internalises R&D spillovers, a further externality the 
DMG leave out of account. A firm’s research routinely benefits 
its rivals through reverse engineering, researcher mobility, and 
demonstration effects, and the innovating firm cannot capture 
that escaping value. When the parties merge, the spillovers that 
previously flowed between them are internalised, allowing the 
merged entity to retain returns that would otherwise have been lost. 
The literature treats such spillovers as pervasive in R&D-intensive 
industries and finds that internalising them raises both the private 
return to innovation and the likelihood that a merger enhances, 
rather than reduces, innovation incentives.130

Appropriability and the internalisation of spillovers are therefore 
merger specific forces that can raise the incentive to innovate, 
and both rest on the same internalisation of a previously external 
effect that underpins the cannibalisation theory of harm. A coherent 
framework would assess them as part of the merged entity’s 
overall change in the incentive to innovate, and weigh them in the 
same calculation as cannibalisation, rather than confining them 
to a separate and more demanding efficiencies test. As drafted, 
the DMG do not, and the framework may therefore systematically 
understate the pro-innovative effects of mergers in R&D-intensive 
industries.

Even on its own terms, the presumption is not generally 
warranted

A balanced framework should also distinguish between process and 
product innovation, since the economics of the two differ. 

•	 For cost-reducing (process) innovation, economic theory 
supports a presumption that a merger weakens innovation 
incentives.131 Because process innovation results in per-unit cost 
savings, its value depends on output. A merger, by reducing 
combined output, may shrink those gains.

•	 For demand-enhancing (product) innovation, the position is more 
ambiguous. A merger may either reduce or increase the incentive 
to innovate depending on how much demand expands with the 
potential innovation, which will be a function of the closeness 
of the parties, the nature of the innovation and the structure of 
demand.132

An appropriate framework, given this distinction, is not to apply a 
single uniform presumption across both categories, but to calibrate 
scrutiny to the type of innovation at issue.
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133.	The proposition reflects the simulations by Bourreau, Jullien & Lefouili (2024) who, unable to obtain a closed-form solution, compute consumer-surplus outcomes for 
two demand systems (multinomial logit and augmented Singh–Vives) and conclude that absent synergies or spillovers, a merger is “unlikely to benefit consumers even 
if it leads to higher levels of innovation”; and analytically, they only establish that the effect on consumer surplus is ambiguous when innovation rises. The negative 
results in Federico, G., Langus, G. & Valletti, T. (2017), “A simple model of mergers and innovation”, Economics Letters, Volume 157, pp. 136–140; Federico, G., Langus, 
G. & Valletti, T. (2018), “Horizontal Mergers and Product Innovation”, International Journal of Industrial Organization, Volume 59, pp. 1–23; and Motta & Tarantino (2021), 
likewise depend on particular demand and modelling assumptions, as shown by Denicolò, V. & Polo, M. (2018b), “The Innovation Theory of Harm: An Appraisal”, SSRN, 
available at https://ssrn.com/abstract=3146731 (accessed on 25 June 2026), and Jullien & Lefouili (2018).

134.	See Moraga-González, Motchenkova & Nevrekar (2022) (consumer surplus can rise through reallocation toward more socially valuable projects, even where aggregate 
R&D falls and post-merger prices rise); and Moraga-González & Motchenkova (2026) (consumer surplus can rise with R&D synergies or partially-overlapping product 
portfolios).

135.	DMG, Section II.B.4.2.

136.	See Federico, Langus & Valletti (2017); and Federico, Langus & Valletti (2018); and Motta & Tarantino (2021).  Relaxing these assumptions can reverse the conclusion: 
see Denicolò & Polo (2018a); Denicolò, V. & Polo, M. (2021), “Mergers and Innovation Sharing”, Economics Letters, Volume 202, 109841; Jullien & Lefouili (2018); Moraga-
González, Motchenkova & Nevrekar (2022); and Das, Mayskaya & Nikandrova (2026).

137.	 See Das, Mayskaya & Nikandrova (2026), modelling R&D as strategic experimentation and showing that, under uncertainty about feasibility, a merger can bring forward 
and raise the probability of innovation through appropriability and informational effects; the case for intervention is correspondingly stronger where the innovation 
path is already clear. This is consistent with recent OECD work on mergers in dynamic markets, e.g. see OECD (2020), “Merger Control in Dynamic Markets”, OECD 
Roundtables on Competition Policy Papers, No. 245, OECD Publishing, Paris, https://doi.org/10.1787/d3752037-en (accessed on 25 June 2026).

138.	See Ivaldi, M., Petit, N. & Ünekbaş, S. (2023), “Killer Acquisitions: Evidence from EC Merger Cases in Digital Industries”, TSE Working Paper, No. 23-1420, available at 
https://www.tse-fr.eu/publications/killer-acquisitions-evidence-ec-merger-cases-digital-industries (accessed on 25 June 2026); and Letina, I., Schmutzler, A. & Seibel, 
R. (2024), “Killer Acquisitions and Beyond”, International Economic Review, Volume 65, Issue 2, pp. 591–622.

139.	See Ivaldi, Petit & Ünekbaş (2023), Letina, Schmutzler & Seibel (2024) and Cunningham, C., Ederer, F. & Ma, S. (2021), “Killer Acquisitions”, Journal of Political Economy, 
Volume 129, No. 3, pp. 649–702 (concerning incumbent acquisitions of small targets, a different question from horizontal mergers between comparable innovators).

140.	See, for example, Ahuja, G. & Katila, R. (2001), “Technological Acquisitions and the Innovation Performance of Acquiring Firms: A Longitudinal Study”, Strategic 
Management Journal, Volume 22, Issue 3, 197–220; Cloodt, M., Hagedoorn, J. & van Kranenburg, H. (2006), “Mergers and Acquisitions: Their Effect on the Innovative 
Performance of Companies in High-tech Industries”, Research Policy, Volume 35, Issue 5, pp. 642–654, and Karim, S. & Mitchell, W. (2000), “Path-dependent and Path-
breaking Change: Reconfiguring Business Resources Following Acquisitions in the U.S. Medical Sector, 1978–1995”, Strategic Management Journal, Volume 21, Issue 
10–11, pp. 1061–1081.

This caution applies notably to the welfare conclusion in paragraph 
177 of the DMG, namely that any increase in the merged entity’s 
return on innovation arising from higher prices is “unlikely to 
offset the harm to consumers”. That proposition is not a general 
theoretical result. While it can be derived from numerical 
simulations, it rests heavily on specific assumptions and demand 
functions used in those simulations.133 Other models in the same 
literature, using equally standard assumptions, find that consumer 
surplus can rise following a merger, including where prices 
increase.134 The DMG should not build in a general presumption on 
results that are this contingent.

The “loss of general innovation competition” rests on the 
weakest theoretical foundations and raises uncertainty

The concerns set out above apply also, and with particular force, 
to the “loss of general innovation competition”.135 The economic 
models that generate a clear negative effect of a merger on 
innovation are, almost without exception, single-product models 
that assume away, inter alia, R&D synergies and spillovers, 
portfolio reallocations and dynamic learning effects.136 Yet those 
excluded features are precisely what a theory of general innovation 
competition is designed to capture. The case for harm is therefore 
at its weakest precisely in general innovation competition cases, 
which is where the DMG most need to set out clearly the conditions 
under which such a concern is warranted.

In early-stage or uncertain research settings, a merger may 
on balance encourage innovation rather than dampen it. Two 
standalone firms may each delay committing to a costly R&D 
programme, hoping to free ride on one another’s efforts or to learn 
from one another’s results before investing. A merger can overcome 

this under-investment: by internalising both the informational 
spillovers and appropriability effects between the parties, it 
may strengthen the combined incentive to pursue an uncertain 
breakthrough that neither firm would have pursued alone.137 It 
follows that scrutiny of innovation competition is most warranted 
where firms are already on a clear, well-defined innovation path, and 
least warranted in early-stage, exploratory settings.

The empirical evidence does not consistently support the 
proposition that mergers between established innovators reduce 
innovation. The direct evidence is thin, mixed and in part points the 
other way: 

•	 studies of the Commission’s merger practice in digital industries 
have found no systematic evidence of disappearing products or 
reduced post-merger innovation;138

•	 the much-cited “killer acquisition” findings concern acquisitions 
of small, often pre-revenue targets rather than mergers between 
comparable innovators, i.e., they apply more naturally to 
specific innovation competition concerns, rather than to general 
innovation competition;139 and

•	 research in managerial economics, strategy, and innovation 
studies suggests that mergers can create value when firms 
combine complementary assets, knowledge bases, or innovation 
capabilities. The magnitude of such gains depends on the degree 
of knowledge relatedness, the quality of post-merger integration, 
and the merged entity’s ability to capture value.140
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141.	 On R&D synergies, spillovers and the consolidation of duplicative research as drivers of innovation incentives, see Jullien & Lefouili (2018); Bourreau, Jullien & Lefouili 
(2024); and Denicolò & Polo (2018a). See also our comments above on treating appropriability-enhancing effects within the core assessment.

142.	The DMG locate this assessment in “innovation spaces” defined prior to the relevant product market; see the DMG, Section II.B.4.2, and the Market Definition Notice, 
paragraphs 90-93. The difficulty of delineating such spaces, and of attributing R&D effort to them, was already apparent in Dow/DuPont and Bayer/Monsanto.

The DMG framework also sidelines an offsetting effect that is 
strongest in precisely these cases: the internalisation of R&D 
spillovers is likely to be strongest precisely in general innovation 
competition settings. Broad, early-stage innovation spaces are also 
where R&D spillovers are more pervasive. A merger between firms 
operating in such a space internalises those spillovers, allowing the 
merged entity to capture returns that each party was previously 
losing to the other. A framework that treats the loss of general 
innovation competition as a theory of harm, while confining this 
offsetting effect to a separate and more demanding efficiencies 
assessment, will tend to overstate the net adverse effect on 
innovation, and to do so most severely in exactly the cases where 
the concern is invoked.141

A further difficulty is of a practical nature rather than theoretical, 
and it goes directly to the legal certainty that the DMG are meant 
to advance. To assess a loss of general innovation competition, the 
DMG do not begin from a defined product market. They require 
the Commission to delineate an “innovation space”, to identify the 
firms active within it, and to measure each firm’s position, before 
any product market is defined. The difficulty is that an innovation 
space is far harder to pin down than a product market. Innovation 
spaces are not easily defined, are seldom observable to the parties 
ex-ante, and may feed into several different future product markets, 
so there is often no unique way to assign a firm’s R&D to a given 
space. Assessing competitive significance at this level is inherently 
speculative and difficult to operationalise, which works against the 
legal certainty the DMG are seeking to promote.142 The difficulty of 
delineating such spaces, and of attributing R&D effort to them, was 
already apparent in Dow/DuPont and Bayer/Monsanto.

The Innovation Shield is welcome in principle, but uncertain in 
practice

The Innovation Shield is a welcome response to concerns about the 
over-deterrence of acquisitions of innovative companies. Where the 
acquisition involves a start-up, the protection granted by the shield 
is extended further to firms above the market-share threshold, 
provided they are neither the market leader nor a gatekeeper. 

To be effective, the Innovation Shield must be predictable: the 
parties to a transaction should be able to determine, before signing, 
whether it falls inside that protection. As drafted, however, the 
shield falls short on exactly that predictability. The difficulty arises 
in two respects.

First, the shield’s central qualitative condition, namely that “at least 
three other independent R&D projects of comparable competitive 
potential”, leaves considerable room for interpretation regarding 
precisely the points that decide the outcome. For example: (i) what 
counts as an “independent” R&D project, (ii) how “comparable” 
competitive potential is to be judged, and (iii) at what stage of 
development a project becomes a credible constraint. These 
are matters of assessment rather than measurement, and they 
are most difficult to pin down for the early-stage research that 
the shield is meant to protect. Two advisers examining the same 
pipeline could reasonably reach different views on whether three 
qualifying projects remain.

Second, the market-share thresholds of 25% and 40% are not 
measured on a consistent basis. The 40% threshold, which applies 
when the transaction leads to an overlap in a product market or to a 
combination in a related product market, is calculated by reference 
to observable existing products. By contrast, if the transaction 
leads to an overlap of R&D capabilities, the 25% threshold must be 
calculated over an “innovation space” and over “R&D activities at 
the industry level”. The merging parties may struggle to establish 
these figures with confidence before the event. Wherever possible, 
therefore, the shield should be anchored to a product market 
share, as this is the measure most capable of giving parties the 
predictability the shield is meant to supply.

In short, the Innovation Shield is welcome in principle, but uncertain 
in practice. Its objective is right; its operability is not yet there.
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5.3	 Proposals for the New Merger Guidelines

In Table 5 below, we propose amendments to the loss-of-innovation-competition provisions of the DMG.

Table 5: Proposed amendments to the loss-of-innovation-competition provisions

# Issue DMG ¶ Proposed amendment

1 Appropriability separated 
from cannibalisation, and 
relegated to a footnote

§ II.B.4, ¶176 
and fn 363

Bring the substance of footnote 363 into the main text. Add the merger’s effect on 
the merged entity’s ability to appropriate the returns to its R&D – including through 
the internalisation of spillovers and the removal of a close imitator – to the factors 
listed at paragraph ¶176 so that appropriability is weighed alongside cannibalisation 
in the SIEC assessment, not only as a dynamic efficiency.

2 General welfare claim 
in paragraph 177, and 
distinction of process from 
product innovation

¶177 Delete, or recast as a case-specific question, the final sentence of paragraph ¶177 
that anticompetitive price increases are “unlikely to offset the harm to consumers”; 
and provide that, while a merger is likely to weaken incentives for cost-reducing 
(process) innovation, its effect on demand-enhancing (product) innovation is more 
ambiguous and must be assessed case-by-case.

3 Limiting principles to the 
loss of general innovation 
competition

¶¶ 186–191 Establish this theory only where a small number of genuinely comparable R&D 
organisations would remain within a clearly delineated innovation space; where 
appropriability and spillovers are weighed within the SIEC assessment rather than 
deferred to the efficiency defence; and where the firms are already on a clear, well-
defined innovation path.

4 Operationality of the 
Innovation Shield

¶192 Anchor the shield to observable product market share thresholds; dispense with – or 
at least give concrete evidential guidance on – the “three independent R&D projects” 
test and the shares measured over an innovation space or R&D activities.
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6.	 Political ambitions and new 
parameters of competition – 
the case for limiting principles
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143.	DMG, paragraphs 7-18.

144.	DMG, Section I.A.2.

145.	HMG, paragraph 8, and NHMG, paragraph 10.

146.	DMG, paragraph 20.

147.	 DMG, paragraph 20.

148.	DMG, paragraph 300; see also paragraphs 298-301.

The DMG open with an ambitious framing, in which the Commission 
positions itself as a promoter not only of competitive markets but 
also of European industrial competitiveness, resilience, and scale in 
global markets. The DMG signal that scale-enhancing mergers are 
to be viewed positively and that the Commission takes a forward-
looking, dynamic perspective.143 This political framing is notable 
and reflects a shift in the Commission’s public narrative on merger 
control.

We view this framing as problematic, for two reasons. 

•	 First, it does not refer to testable hypotheses or parameters that 
can be assessed in the context of actual cases, and therefore the 
content is largely unusable in the practice of EU merger control. 
Such content should not belong in merger guidelines. 

•	 Second, a careful reading of the operative provisions of the DMG 
reveals a significant tension between this opening ambition and 
the framework that follows – as we explain in Section 2, the 
substantive assessment remains demanding for parties seeking 
to rely on benefits. The introductory statements on scale and 
competitiveness are therefore unlikely to carry meaningful 
weight, given that the evidential burden on the parties remains 
unchanged. This creates confusion and uncertainty for 
companies considering a merger, an outcome that should be 
avoided. 

For these reasons, we believe that the section on “benefits of scale 
versus market power” should be dropped in its entirety.144 The DMG 
provide no framework for balancing scale and competitiveness 
considerations against the costs and benefits of a proposed 
transaction. Merger guidelines should remain technical documents, 
setting out the analytical framework for the competitive 
assessment conducted in the context of actual cases.

A similar logic applies to the parameters of competition that the 
DMG attempt to encompass. The 2004 HMG and the 2008 NHMG 
treat price as the primary parameter, alongside the familiar non-
price dimensions of output, quality, choice and innovation.145 The 
DMG go considerably further. They add privacy, sustainability, 
resilience, security of supply, and even media and cultural diversity, 
stating that the Commission “enjoys a margin of discretion” in 
weighing such parameters in the balancing exercise.146

Some of these are well understood as parameters of competition, 
while others are not. Quality and innovation are well established 
in economics, and privacy can be treated as a dimension of 
quality. Some others are less clear. Notably, the DMG assert that 
parameters such as sustainability, resilience and security of supply 
may matter “to the extent they are relevant for the competitive 
process”. However, the DMG do not explain how they may matter to 
consumers, how firms compete on them, or by what mechanism a 
merger would weaken such competition. 

There is no articulated model of competition, and no clear economic 
foundation, for competition in these dimensions. Strikingly, the 
DMG also acknowledge that “many non-price parameters are 
not readily subject to quantification”.147 Absent a view of how 
competition operates and a means of measuring it, the margin 
of discretion that the DMG give to the Commission over these 
parameters is unconstrained. Indeed, the DMG go as far as stating 
that the Commission may now take into account broad and 
sometimes “incommensurable” social objectives, over which the 
Commission again claims a margin of discretion.148

This widening margin of discretion, and the absence of limiting 
principles, can apply to both harms and benefits. The difficulty is 
that these additions expand the Commission’s discretion without 
the DMG supplying the limiting principles or methodological 
discipline that would keep the resulting assessments anchored in 
economics and consumer welfare. Cases turning on complex non-
price or dynamic effects are precisely those that call for the most 
rigorous, effects-based economic analysis. What they require is not 
less analysis but a clear and transparent framework, applied such 
that the Commission’s reasoning can be understood, anticipated 
and tested.

The absence of such a framework, rather than the complexity of 
the cases, increases the probability of enforcement errors and puts 
predictability and legal certainty at risk. The DMG should match 
the breadth of their ambitions with a corresponding discipline, by 
setting out limiting principles for the new parameters, establishing 
a truly symmetric evidentiary treatment of benefits and harms, and 
ensuring an assessment that remains firmly anchored in rigorous 
economic analysis directed at consumer welfare.

In order to correct the issues noted above, we propose the following 
amendments. 
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Table 6: Proposed amendments regarding political ambitions and new parameters of competition 

# Issue DMG ¶ Proposed amendment

1 Political ambitions § I.A.2 Delete Section I.A.2 entirely.

2 Overruling established 
effects of a merger based 
on non-testable political 
objectives.

¶300 Delete paragraph ¶300 entirely.

3 Non-quantifiable, non-
price parameters of 
competition

¶20 As regards the newly added parameters that cannot be easily tested or quantified, 
either delete or articulate comprehensively how each is to be assessed in the context 
of actual cases, both from a harm and a benefits perspective.
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7.	 Conclusions
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The Commission’s Merger Guidelines are critical for the 
application of EU merger control, as they are routinely used by 
the Commission and National Competition Authorities to guide 
their merger assessments, as well as by companies in their own 
self-assessments. As we explain through this document, while the 
published draft clearly represents a substantial effort, a number 
of important changes are still required to ensure that merger 
assessment in Europe remains squarely rooted in an effects-based 
approach. We invite the Commission to consider our proposed 
amendments when working towards the final version of the 
Guidelines, and we remain available to discuss or clarify any of the 
points made in this submission.

RBB Economics 
26 June 2026
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