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Grand Theft Antitrust: Lessons from the
GAME/Gamestation transaction
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5IFJNQBDUPGJOUFSOFUBOETVQFSNBSLFU
retailing on specialist (and other)
retailers has been observed in many
SFUBJMJOHNBSLFUT4FF inter alia, the UK
Competition Commission’s report on the
NFSHFSPGUXPTQFDJBMJTUCPPLTUPSFT ).7
(SPVQQMDBOE0UUBLBSTQMD1SPQPTFE
BDRVJTJUJPOPG0UUBLBSTQMDCZ).7(SPVQ
QMDUISPVHI8BUFSTUPOFT#PPLTFMMFST-UE 
12 May 2006, Waterstone’s / Ottakar’s).

In January 2008, the UK Competition Commission cleared the completed acquisition of
Gamestation Limited (Gamestation) by GAME Group PLC (GAME), creating the largest
retailer of video games in the UK through the combination of the only two national
specialist retailers.1 The merger was approved unconditionally by the Commission, albeit
with two of the panel members expressing a dissenting opinion. This Brief examines the
source of the differences of opinion amongst the panel members and in so doing highlights
two important considerations for the practical assessment of horizontal mergers, namely:
t UIFFYUFOUUPXIJDIQSPEVDUEJGGFSFOUJBUJPOBGGFDUTUIFNBSLFUEFmOJUJPOBOEJOEFFE
XIBUSPMFNBSLFUEFmOJUJPOIBTUPQMBZJOUIFDPNQFUJUJWFBTTFTTNFOUBOE
t IPXUPEFUFSNJOFUIFDMPTFOFTTPGDPNQFUJUJPOCFUXFFONFSHJOHQBSUJFTJOQSBDUJDF

Overview of the industry and the case
GAME and Gamestation (the parties) were the only two national specialist retailers of
video games in the UK, selling both new (‘mint’) and previously owned (‘pre-owned’)
games. Both retailers allowed customers to trade-in their pre-owned games in return for
credit on purchases in-store. However, there were numerous retailers of mint games:
UIFTFJODMVEFEJOUFSOFUTVQQMJFST FH"NB[PO 1MBZ TVQFSNBSLFUTIJHITUSFFUSFUBJMFST
(Woolworths, Argos, HMV, and Zavvi) and small independent retailers that also offered
pre-owned games.
*UXBTBQQBSFOUUIBUCPUI(".&BOE(BNFTUBUJPOGBDFETJHOJmDBOUDPNQFUJUJPOJOUIF
SFUBJMJOHPGNJOUHBNFT*OEFFE POFPGUIFNPTUTJHOJmDBOUEFWFMPQNFOUTJOUIF6,WJEFP
HBNFTJOEVTUSZJOSFDFOUZFBSTIBTCFFOUIFHSPXUIPGUIFPOMJOFBOETVQFSNBSLFUTBMFT
DIBOOFMT#PUIPOMJOFBOETVQFSNBSLFUSFUBJMFSTDPNQFUFBHHSFTTJWFMZJOUFSNTPGQSJDFBOE
high street retailers have responded to such competitive pressures by inter alia engaging
in extensive promotional activity and by bundling gaming and non-gaming products.
The parties, as specialist video games retailers, had sought to meet this competition in two
XBZTmSTU CZPGGFSJOHBOFGGFDUJWFEJTDPVOUPOQVSDIBTFTPGNJOUHBNFTUISPVHIUSBEFJO
JFDPOTVNFSTUSBEFJOGPSDSFEJUPOUIFOFYUQVSDIBTF BOETFDPOE CZPGGFSJOHQSF
owned games for sale at a discount to the identical mint product. The trade-in opportunity
is doubly important since it not only represents an effective discount but also the source
of supply by which specialist retailers are able to offer an attractive range of pre-owned
HBNFT'VSUIFS UIFQBSUJFTTUPDLFEBXJEFSBOHFPGHBNFTUIBUEJGGFSFOUJBUFEUIFJSPGGFSJOH
GSPNUIBUPGUIFTVQFSNBSLFUT CVUOPUUIFJOUFSOFU *OTIPSU BTJONBOZPUIFSSFUBJMJOH
NBSLFUT IJHITUSFFUSFUBJMFSTIBWFSFTQPOEFEUPJODSFBTFEDPNQFUJUJPOGSPNTVQFSNBSLFU
and internet retailers in a number of different ways in order to remain competitive.
5IF$PNNJTTJPOFWBMVBUFEXIFUIFSBTVCTUBOUJBMMFTTFOJOHPGDPNQFUJUJPO 4-$ XBTMJLFMZ
to arise in the retailing of mint games, the retailing of pre-owned games and in the trade-in
terms offered to customers. The Commission concluded that an SLC in mint games was
VOMJLFMZ*UBMTPGPVOEUIBUQSFPXOFEHBNFTXFSFQBSUPGUIFTBNFSFMFWBOUNBSLFUBT
mint games and that since no SLC would arise in the retailing of mint games, mint games
would continue to constrain pre-owned games. Further, the Commission considered that
USBEFJOXBTJOUSJOTJDBMMZMJOLFEUPUIFQBSUJFTSFUBJMBDUJWJUJFTTJODFJUQSPWJEFTDVTUPNFST
XJUIBOFGGFDUJWFEJTDPVOUPGGQVSDIBTFT BOEJTWJUBMBTBTPVSDFPGQSFPXOFETUPDL
3FEVDJOHUSBEFJOUFSNTXPVMEUIFSFGPSFIBWFBTVGmDJFOUMZBEWFSTFLOPDLPOFGGFDUPO
the parties’ overall competitiveness in selling mint and pre-owned games to render such
BTUSBUFHZVOQSPmUBCMF
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5IFSPMFPGNBSLFUEFmOJUJPOJOBTTFTTJOHDMPTFOFTT
of competition
The hypothetical monopolist test (also referred to as the SSNIP-test) provides the
BOBMZUJDBMGSBNFXPSLGPSEFmOJOHSFMFWBOUNBSLFUTJOXIJDIUIFSFTQPOTFTPGDPOTVNFST
BOETVQQMJFST UPTNBMMCVUTJHOJmDBOUOPOUSBOTJUPSZDIBOHFTJOSFMBUJWFQSJDFTJTBTTFTTFE
%FmOJOHSFMFWBOUNBSLFUTBDDPSEJOHUPUIFTFGVOEBNFOUBMQSJODJQMFTBMMPXTPOFUP
identify the producers that constrain most effectively the pre-merger behaviour of the
NFSHJOHQBSUJFT5IJTJTSFMFWBOUOPUPOMZGPSNBSLFUEFmOJUJPO CVUBMTPGPSBOZBTTFTTNFOU
PGUIFDPNQFUJUJWFFGGFDUTPGUIFUSBOTBDUJPO5IFQPJOUIFSFJTOPUUIBUNBSLFUTNVTU
BMXBZTCFEFmOFEJOUIFPSZ SBUIFSUIBUin practiceUIFEJTDJQMJOFPGEFmOJOHNBSLFUT 
i.e. correctly identifying demand and supply side substitutes, is a critical part of the
competitive assessment.
A distinction must be made between differences in price levels (a factor which is
consistent with product differentiation) and how consumers and suppliers respond to
price changes (the issue at hand under the SSNIP-test). For example, consider the
proposition that specialists not only have similar characteristics but also have similar prices
BOEUIFSFGPSFNVTUDPOTUSBJOFBDIPUIFSNPSFDMPTFMZUIBOJOUFSOFUBOETVQFSNBSLFU
SFUBJMFSToQFSIBQTFWFOUPTVDIBEFHSFFUIBUQVUTUIFNJOBTFQBSBUFNBSLFU
This proposition is an incorrect application of the SSNIP-test because it fails to consider
IPXDPOTVNFSTSFTQPOEUPDIBOHFTJOSFMBUJWFQSJDFT&WFOUIPVHITQFDJBMJTUTMPPLBMJLF 
BIZQPUIFUJDBMNPOPQPMJTUPGTQFDJBMJTUTUPSFTNBZOPUQSPmUBCMZTVTUBJOIJHIFSQSJDFT
CFDBVTFUIFDIBOHFJOSFMBUJWFQSJDFTXPVMEJOEVDFBTVGmDJFOUTIBSFPGDVTUPNFSTUP
TXJUDIUPTVQFSNBSLFUPSPOMJOFSFUBJMFST
4PXIJMFQSPEVDUEJGGFSFOUJBUJPONBZIBWFUIFFGGFDUPGJOTVMBUJOHDFSUBJOmSNTGSPN
DPNQFUJUJPO EJGGFSFOUJBUJPONBZBMTPBSJTFBTBDPNQFUJUJWFSFTQPOTFXIFOmSNTBSFOPU
in the position to compete viably through offering an identical product or service to that
PGGFSFECZSJWBMT#ZEJGGFSFOUJBUJPOUIFZIFODFTFFLUPDPNQFUFFGGFDUJWFMZJOPUIFSXBZT
where they hold a comparative advantage in terms of their attractiveness to the consumer.
*OTIPSU TQFDJBMJTUTNBZGBDFUIFHSFBUFTUDPNQFUJUJPOGSPNmSNTXJUIEJGGFSFOUCVTJOFTT
NPEFMT5IFGBDUUIBUmSNTIBWFTJNJMBSDIBSBDUFSJTUJDTEPFTOPUOFDFTTBSJMZJNQMZUIBU
they are particularly close or closest competitors.

Closeness of competition

2
Supply side responses such as new entry
and product repositioning must also be
UBLFOJOUPBDDPVOU/FXFOUSBOUTPS
existing competitors may be well placed
to introduce a new product or service that
JTWFSZADMPTFUPUIBUPGUIFNFSHFEmSN
3
This is a topic which is addressed in
more detail in RBB Brief 14, Assessing
Unilateral Effects in Practice: Lessons
from GE/Instrumentarium

5IFFYUFOUUPXIJDIUXPmSNTBSFDMPTFDPNQFUJUPSTJTTPNFUIJOHUIBUNVTUCFBTTFTTFE
CZMPPLJOHCFZPOEBDPNQBSJTPOPGDIBSBDUFSJTUJDTUPBNPSFSJHPSPVTFYBNJOBUJPOPG
relevant empirical evidence. A ‘close’ competitor is one that poses a strong constraint on
UIFmSNJORVFTUJPOTQSJDJOH PSPUIFSTUSBUFHJD EFDJTJPOT TPJOUIFDPOUFYUPGBIPSJ[POUBM
merger assessment, the closer the merging parties are as competitors and the more
AEJTUBOUBSFUIFQBSUJFTSJWBMT UIFNPSFMJLFMZUIBUUIFNFSHFSXPVMEHJWFSJTFUPBO4-$2
This is potentially a very important issue since it can often be unclear a priori as to the
extent to which the merging parties are close competitors and the extent to which the
merging parties would remain effectively constrained by other competitors post-merger. 3
*OQBSUJDVMBS NBSLFUTIBSFTNBZPGUFOCFNJTMFBEJOHXIFSFmSNTPGGFSEJGGFSFOUJBUFE
QSPEVDUT)JHIDPNCJOFETIBSFTBSFOPUMJLFMZUPCFBDBVTFGPSDPODFSOXIFOUIFQBSUJFT
are distant competitors, while relatively low combined shares are not necessarily a safe
IBSCPVSJGUIFNFSHJOHmSNTBSFDMPTFDPNQFUJUPST
The Commission considered closeness of competition in detail during its assessment of
XIFUIFSPSOPUBO4-$XBTMJLFMZJOUIFSFUBJMJOHPGNJOUHBNFT VMUJNBUFMZDPNJOHUPUIF
WJFXUIBUBO4-$XBTVOMJLFMZ5IF$PNNJTTJPOXBTBCMFUPESBXVQPOOVNFSPVTTVSWFZT
conducted by the parties which showed consumers to be price-focussed, informed and
QVSDIBTJOHGSPNBXJEFSBOHFPGDIBOOFMT XIFUIFSJOUFSOFU TVQFSNBSLFUTPSPUIFS
2
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4
Further, the parties argued that existing
retailers faced low barriers to growth. This
is particularly true of internet retailers but
also for entertainment specialists (which
had responded to lower margins on DVDs
and CDs by switching shelf space to video
HBNFT 8IJMFTVQFSNBSLFUTGPDVTTFEPO
chart titles only, such titles account for the
NBKPSJUZPGWJEFPHBNFTBMFTSFWFOVFT
such that having a narrower range did
not substantially hamper the ability of
TVQFSNBSLFUTUPXJOTBMFTGSPNSFUBJMFST
offering a wider range of titles.
5
3##BEWJTFE8BUFSTUPOFTBOE0UUBLBST
at both the OFT and Commission stages.
The merger was cleared unconditionally.

CSJDLTNPSUBS 4QFDJmDBMMZ DPOTVNFSTDPOTJTUFOUMZIJHIMJHIUFEQSJDFBTUIFNPTU
important reason for their choice of retailer and a substantial share carried out research
CFGPSFQVSDIBTJOHUIFJSHBNFT5IJTJOEJDBUFEUIBUBOZBUUFNQUCZUIFNFSHFEmSNUP
TVTUBJOIJHIFSQSJDFTXPVMECFVOMJLFMZUPCFQSPmUBCMFTJODFDPOTVNFSTXPVMETXJUDI
to a wide range of alternative retailers, a view that was also supported by the fact that
(".&BOE(BNFTUBUJPOIBEMPTUTBMFT FTQFDJBMMZPOBMJLFGPSMJLFCBTJTUIBUDPOUSPMTGPS
TUPSFPQFOJOHTCZ(BNFTUBUJPO UPJOUFSOFUBOETVQFSNBSLFUSFUBJMFST4
The Commission found that despite GAME and Gamestation being specialist retailers
of games, they still faced considerable competition from a wide range of different retail
DIBOOFMTUISPVHIPVUUIF6,5IJTJTDPOTJTUFOUXJUIJUTmOEJOHTJOWaterstone’s/Ottakar’s
 XIFSFUIFNFSHJOHQBSUJFT TQFDJBMJTUCPPLTUPSFT XFSFBMTPTVCKFDUUPJODSFBTJOH
DPNQFUJUJPOGSPNTVQFSNBSLFUTBOEPOMJOFSFUBJMFST5*OEFFE UIF$PNNJTTJPOTmOEJOHT
IBWFCSPBEBQQMJDBCJMJUZUPNFSHFSTJOSFUBJMNBSLFUTXIFSFDPNQFUJUPSTBDUJWFMZTFFLUP
differentiate themselves from one another, and not only those where more traditional
retailers have come under increasing competitive pressure from new sales channels.

Assessment of Evidence – Pre-owned games
The Commission’s principal concern related to pre-owned games since the parties
were the two main high street players in this segment – indeed, a crucial question was
whether the prices of mint games posed a strong competitive constraint on the prices
PGQSFPXOFEHBNFT*GQSFPXOFEHBNFTXFSFJOBTFQBSBUFNBSLFUGSPNNJOUHBNFT 
the relatively high combined shares of the parties might indicate scope to increase prices
especially if entry to this segment was unattractive for mint retailers.
The parties argued that mint games were a strong constraint on pre-owned games.
'JSTUMZ XIJMFUIFSFNBZCFBQFSDFJWFERVBMJUZEJGGFSFOUJBMJOUFSNTPGQBDLBHJOH 
pre-owned software is functionally equivalent to the new product. Indeed, pre-owned
games were offered as a competitive pricing strategy to compete with the lower mint
QSJDFTUZQJDBMMZGPVOEJOTVQFSNBSLFUTBOEUIFJOUFSOFU

6
The Commission argued that this
correlation could be explained by
pre-owned and mint games having similar
MJGFDZDMFTCVUCFJOHJOTFQBSBUFNBSLFUT
and did not accept the argument that the
reason why life cycles were similar was
precisely because the games were so
closely substitutable (i.e. the pre-owned
price had to follow the mint price in
order to remain competitive). However,
UIFMBUUFSJTUIFNPTUMJLFMZFYQMBOBUJPO 
FTQFDJBMMZHJWFOUIBUUIFMBSHFNBKPSJUZ
of those who buy pre-owned games also
CVZNJOUHBNFTBOEUIBUUIFNBKPSJUZ
of mint games sold by both parties have
a pre-owned equivalent – it is hard to
believe that the similarity of life cycles is
KVTUBDPJODJEFODF

Secondly, surveys conducted on behalf of both the merging parties and the Commission
indicated that the main reason for purchasing pre-owned games instead of a mint
game was the price. For example, the Commission’s own survey indicated that 78% of
consumers who bought pre-owned instead of mint did so because it was cheaper. Survey
evidence and loyalty card data also demonstrated that a very high share of consumers
who purchase pre-owned games also buy mint games. These facts established there was
OPEJTUJODUHSPVQPGAQSFPXOFECVZFSTUIBUDPVMEQSPmUBCMZCFFYQMPJUFECZUIFNFSHFE
mSN BOEJOEJDBUFEUIBUBMBSHFNBKPSJUZPGQSFPXOFECVZFSTBSFMJLFMZUPCFANBSHJOBM
consumers’ willing to switch between mint and pre-owned games in response to relative
changes in price.
Thirdly, the parties put forward other evidence to support their claim that mint and
QSFPXOFEHBNFTDPNQFUFJOUIFTBNFSFMFWBOUNBSLFU5IFQBSUJFTQSPWJEFETFWFSBM
FYBNQMFTPGUIFTJHOJmDBOUOFHBUJWFFGGFDUTPGNJOUQSPNPUJPOTPOQSFPXOFEWPMVNFT
The Commission found similar examples but argued that since the promotional price
changes were sometimes large (above 5 –10%), this evidence in itself was not necessarily
indicative of a strong constraint. This was a valid assessment of that particular piece of
evidence when considered in isolation but the results were nonetheless indicative of clear
substitutability between mint and pre-owned games.
Fourthly, the parties explained that pre-owned prices were set at a discount to mint
prices. If the parties reduced the mint price of a given title, they would also lower the
pre-owned price of the same title to maintain a competitive differential. As evidence
of this pricing behaviour, the parties presented the existence of very high correlation
between pre-owned and mint prices.6
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7
Commission Provisional Findings Report,
paragraph 6.14

Finally, the Commission received evidence from third parties. In this regard, all evidence
received was consistent with mint and pre-owned titles competing in the same relevant
NBSLFU*OEFFEUIF$PNNJTTJPOOPUFEUIBUPGUIFUIJSEQBSUJFTUPDPNNFOUAOPOFBSHVFE
UIBUUIFTFXFSFEJTUJODUFDPOPNJDNBSLFUT7
The Commission ultimately concluded that mint and pre-owned games were part of
UIFTBNFSFMFWBOUQSPEVDUNBSLFUUIPVHIUXPPGUIFQBOFMNFNCFSTEJTBHSFFE5IF
DPODFSOTPGUIFTFNFNCFSTBNPVOUFEUPUIFWJFXUIBUNJOUHBNFTXFSFOPUBTVGmDJFOU
constraint on pre-owned games. They argued that pre-owned prices in specialist stores
XFSFTPNFUJNFTIJHIFSUIBONJOUQSJDFTJOTVQFSNBSLFUBOEJOUFSOFUSFUBJMFST)PXFWFS 
BTEJTDVTTFEBCPWF JUJTBOJODPSSFDUBQQMJDBUJPOPGUIF44/*1UFTUUPEFmOFTFQBSBUF
SFMFWBOUNBSLFUTPOUIFCBTJTPGBCTPMVUFQSJDFMFWFMT CVUSBUIFSUIFLFZJTTVFJONBSLFU
EFmOJUJPOJTIPXDPOTVNFSTSFBDUUPDIBOHFTJOSFMBUJWFQSJDFT'VSUIFS QSFPXOFEQSJDFT
XFSFPOBWFSBHFMPXFSUIBOTVQFSNBSLFUBOEJOUFSOFUNJOUQSJDFTBOEPOUIPTFNJOPSJUZ
of occasions where pre-owned prices were found to be higher than mint prices, this
would typically be due to the mint title being heavily promoted. In such cases, pre-owned
WPMVNFTXPVMECFMJLFMZUPGBMM BTCPUIUIF$PNNJTTJPOBOEUIFQBSUJFTGPVOEJOSFMBUJPO
to a selection of top selling titles).
5IFEJTTFOUJOHNFNCFSTBMTPQPJOUFEPVUUIBUJUJTOPUOFDFTTBSZUPEFmOFBSFMFWBOU
NBSLFUGPSQSFPXOFEHBNFTJOPSEFSUPmOEBO4-$)PXFWFS UIJTJTBOFNQUZTUBUFNFOU
'JSTU UIFWFSZMBSHFNBKPSJUZPGFWJEFODFTVQQPSUTUIFWJFXUIBUNJOUBOEQSFPXOFE
games compete. Second, no credible evidence was put forward in support of an SLC
JSSFTQFDUJWFPGXIFUIFSPSOPUQSFPXOFEHBNFTBSFQBSUPGBCSPBEFSSFMFWBOUNBSLFU
including mint games. Put differently, the claimed SLC was little more than speculation.

Conclusion
*ONFSHFSBTTFTTNFOUJUJTBMMUPPFBTZUPBTTVNFUIBUmSNTXJUIDPNNPODIBSBDUFSJTUJDT
XJMMCFDMPTFDPNQFUJUPSTBOEUIBUUIFNPSFEJGGFSFOUJBUFEmSNTPGGFSJOHTCFDPNF
JOUFSNTPGDIBSBDUFSJTUJDT UIFXFBLFSUIFDPOTUSBJOUCFUXFFOUIFN)PXFWFS UIF
Commission correctly avoided relying on a characteristics based approach with respect
to mint and pre-owned games, drawing on several pieces of evidence on consumer
behaviour which indicated that the merging specialist retailers of games faced substantial
DPOTUSBJOUTGSPNPUIFSSFUBJMDIBOOFMT JODMVEJOHUIFJOUFSOFUBOETVQFSNBSLFUT4VDI
evidence on how consumers (would) respond to price changes sheds light both on the
SFMFWBOUNBSLFUBTXFMMBTUIFDPNQFUJUJWFFGGFDUTPGUIFNFSHFS
In coming to its view, the Commission correctly required the parties’ evidence to meet
a high standard. Indeed, there is rarely a single piece of evidence that, in its own right, is
TPDPNQFMMJOHBTUPEFUFSNJOFBSFMFWBOUNBSLFUPSUIFTUSFOHUIPGBQBSUJDVMBSDPNQFUJUJWF
constraint. Nonetheless, in this case the balance of evidence weighs strongly in favour
PGUIFNFSHJOHQBSUJFTWJFXT4PJUJTIBSEUPKVTUJGZUIFEJTTFOUJOHPQJOJPOoFTQFDJBMMZ
because it is not supported by evidence that would meet the same high standard required
of the merging parties.
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