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WWhheenn  mmaarrkkeettss  aarree  ffaaiilliinngg
The first in a two-part article looking at the use of market
investigations and sector inquiries in competition law

by PPhhiilliipp  MMaarrssddeenn  and PPeetteerr  WWhheellaann*

Both the European Commission and the UK authorities have
legislative powers to examine a market that they feel is not
working properly in order to investigate if there are any
competition or other problems that require remedying. Such
powers include the ability to initiate and/or undertake market
studies, market investigations or sector inquiries.  Although the
EC and UK investigatory regimes are not identical, noteworthy
similarities exist. Both of them, of course, inevitably place a
burden on the firms at the centre of the study, investigation or
inquiry, as well as on the authorities themselves.  Consideration
of the relative usefulness or otherwise of these investigatory
powers is therefore an extremely important exercise.  

This is true for the UK and EC authorities as well for the
authorities of many more jurisdictions: following modernisation
and enlargement, many other member states may be interested
in introducing these sorts of tools into their own systems.
Given this fact, the need for a cost-benefit analysis concerning
the use of these types of tools is arguably quite pressing.
Furthermore, as new member states attempt to develop such
regimes, it is imperative that they receive guidance, in the form
of best practices on, for example, how – and, of course, when –
to use those tools to their advantage.

This article aims to identify: (1) the main benefits (and costs)
of market investigations and sector inquiries from an EC and
UK perspective; and (2) any methods or practices that will likely
ensure the optimal realisation of the specified benefits.  

In this first part of the article, we will look at the main benefits
(and costs) of market investigations and sector inquiries from an
EC and UK perspective. The second part (which will be
published in February) will examine: (1) the similarities and
differences between the EC and UK approaches to market
investigations/sector inquiries; and (2) best practices that aim to
maximise the benefits and minimise the costs of market/sector
investigatory tools.

PPrreelliimmiinnaarryy  ppooiinnttss
This article concentrates on the use of both EC sector inquiries
and UK market investigations; it does not examine in any detail
the use of market studies by the UK authorities or the
relationship between market studies and market investigations. 

Legislative framework
■■ European Community. Even before modernisation, the
European Commission enjoyed a wide discretion under article
12(1) of Regulation 17/1962 to undertake sector-wide
investigations into markets it believed were not functioning as

they ought to be.  Now, under article 17 of Regulation 1/2003,
the Commission may conduct an inquiry into a particular sector
of the economy or particular types of agreements across various
sectors when the trend of trade between member states, the
rigidity of prices, or other circumstances suggest a distortion or
restriction of competition within the common market.  

During its inquiry, the Commission may ask the undertakings
or associations of undertakings concerned to supply any
information needed to give effect to the EC competition laws.
In particular, the Commission may request the undertakings
concerned to disclose all agreements, decisions and concerted
practices. Although it has no obligation to do so, the
Commission can publish a report on its findings and invite
comments from interested parties. 

Article 17(2) of Regulation 1/2003 expressly gives the
Commission all the powers necessary to conduct sector
inquiries. Consequently, besides being able to request
information from undertakings or associations of undertakings,
the Commission can:
• take statements from consenting natural or legal persons;
• conduct all necessary inspections of undertakings or

associations of undertakings;
• ask national competition authorities to conduct inspections

on its behalf; and 
• impose fines and other penalties for certain behaviour (for

instance, failure to provide information).   
The Commission may also conduct dawn raids on the
undertakings concerned, although it cannot enter non-business
premises for the purposes of its inquiry. More importantly,
however, it has no power to adopt measures aimed at remedying
the situation under investigation, although it may take cases
against undertakings that have infringed articles 81 or 82 EC.
■■ The United Kingdom. In the UK, there are two steps to a
market investigation: (1) the making of a reference; and (2) the
determination of the substance of a reference.  Under section
131 of the Enterprise Act 2002, the OFT may make a reference
to the Competition Commission (CC) if it has “reasonable
grounds” for suspecting that “any feature, or combination of
features” of a market in the UK for goods or services “prevents,
restricts or distorts competition” in connection with the supply
or acquisition of any goods or services in the UK (or a part of
it). The sectoral regulators – and, in exceptional cases, the
Secretary of State – may also make a reference to the CC. 

The concept of “feature” is widely defined in the legislation.
It includes both the structure of the market and the conduct of
market players. More specifically, “conduct” refers to both (1)
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Failing markets

the behaviour of the suppliers and the acquirers of goods or
services who act in the market concerned, whether or not such
behaviour occurs in the market; and (2) the behaviour of the
customers of such market players, providing it relates to the
market concerned.

Under section 154 of the Enterprise Act, the OFT may
(instead of making such a reference) accept – from such people
as it considers appropriate – undertakings to take such action as
it considers suitable. These promises must have the purpose of
remedying, mitigating or preventing any adverse effect on
competition concerned; or any detrimental effect on customers
resulting from (or which may be expected to result from) the
adverse effect on competition.

The UK Competition Commission is the body charged with
determining whether any feature or combination of features of
each relevant market referred to it prevents, restricts or distorts
competition.  Both the OFT and the Competition Commission
have the power to conduct any necessary investigations.  They
may, for example, compel the attendance of witnesses at
hearings and the presentation of documents.  Unlike the
European authority, though, the Competition Commission has
the power to adopt measures aimed at remedying the situation
under investigation.

RRaattiioonnaallee  aanndd  rriisskkss

Benefits
It is self-evident that free markets do not always operate in the
best interests of consumers.  Competition law rules exist to
correct this – by addressing anticompetitive mergers, abuses of a
dominant position and cartel and other agreements – and are
backed up by various fines and punishments imposed on
undertakings (and, in the UK, on individuals). 

From time to time, however, the particular behavioural and
structural features of a given market lead to unintended harmful
effects.  It may be the case in certain markets that structural or
behavioural features engender conduct which – if analysed
under the article 81 or 82 EC competition rules or under the
Chapter I or Chapter II prohibitions of the Competition Act
1998 – would not in fact be unlawful.  In short, inefficiency
may be present in the market for which no-one could or should
be punished.  Indeed, there are at least five examples of different
situations where market inefficiency can exist without any one
firm doing anything wrong according to the current EC or UK
antitrust rules:
(1) markets with a dominant firm with a high market share but

which is not abusing its position;
(2) vertical cases, with foreclosure below levels needed for abuse;
(3) a non-collusive oligopoly;
(4) government-imposed barriers to entry; and
(5) information failures.
There may also be cases where a breach of competition law can
be established but where it is not possible to find a remedy that
is compatible with the correct implementation of the rules
dictated by those laws.

In both of these categories of cases, despite market failure and
thus the existence of significant consumer detriment, the
traditional antitrust rules (ie the prohibitory rules on
anticompetitive agreements or abuse of dominance) will not be

the most appropriate tool to deal effectively with the problem
presented.  Some other enforcement tool may be needed.  It is
here that one can argue that investigatory techniques
represented by market investigations in particular may have a
role to play.  (The UK is not the only member state that thinks
so: although there is no express legislative provision for sector
inquiries in France, inquiries can be launched to search for and
establish “any practices which are anticompetitive or which
restrain competition”; and Germany recently introduced the
concept in its law with its 7th Amendment.)  

The OFT in its guidelines acknowledges that market
investigations have a different role to play than traditional
competition law enforcement.  Under paragraph 2.3 of OFT
511, the OFT will only make a market investigation reference: 
(1) when the legal test is fulfilled but there has been no breach

of the Competition Act 1998 provisions; or
(2) when action under the Competition Act has been or is

likely to be ineffective for dealing with the adverse effect on
competition identified.  

An example of an ineffective action under the competition rules
would be when there has been an abuse of a dominant position
but it is clear that only a structural remedy going beyond what
is appropriate under the competition rules would be effective in
remedying the consequential adverse effect on competition. As
detailed below, the remedies that can result from a market
investigation are varied and profuse; they represent an extremely
useful kitbag of different means of rectifying market failure that
are independent of investigations taken under the EC or UK
competition law rules.

The type of sectoral inquiry employed at EC level can only
be used to enforce the competition law rules enshrined in
articles 81 and 82 EC.  In other words, the EC Commission is
not empowered to adopt any remedies that would aim to
resolve the particular market failure in question; rather, it must
bring competition law-based cases against undertakings if it
wishes to use its administrative powers to solve the problem
identified. It is obvious then that the above arguments
concerning potential benefits are more relevant for the UK
market investigation regime.  Nonetheless, the EC approach to
sector inquiries also has a number of important benefits: 
■■ Promoting a proactive approach. First, sector inquiries
stimulate competition authorities by promoting a proactive
approach to locating particular anticompetitive behaviour in any
given market or sector. If the authorities feel that something is
not right in the market, that there are inefficiencies which may
be the result of anticompetitive practices but they have no direct
evidence of such practices and therefore cannot open a case
against any particular undertaking, what can they do in such a
situation?  There are two obvious options: they can (1) hope
that they receive a complaint (and with it some evidence of an
anticompetitive practice); or (2) do nothing and hope that the
problem goes away somehow.  With the ability to launch
sectoral inquiries, however, the Commission can develop a
more proactive approach: it may initiate an investigation in
order to establish the anticompetitive practices responsible for
the inefficiency and thus bring cases under the antitrust rules.  
■■ A broader market view. Second, by using the mechanism
of a sector inquiry the Commission can obtain a much broader
view of the markets potentially affected by anticompetitive
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behaviour than by concentrating solely on individual
agreements.  Once it has established a firm understanding of the
dynamics of the market – and the inefficiencies and/or
anticompetitive practices that may be present – it can take
further action if necessary under the competition law rules.  The
EC sector inquiry into the sale of sports rights to internet
companies and to providers of 3G mobile phone services is a
good example of this particular benefit of the system in practice.  
■■ Acting on information revealed. Third, although the
Commission is confined to using the sector inquiry to initiate
formal competition law cases, nothing is stopping another
authority (for example, the government of a member state)
from using its own powers to act on the information revealed in
the Commission’s report and take more direct action against the
market failure. The adoption of laws aimed to combat
information asymmetry is an obvious example.  This argument
can also be made in favour of the use of both market studies and
market investigations in the UK. 

Potential drawbacks
There are several potential disadvantages and costs associated
with market investigations and sector inquiries. If a jurisdiction
wishes to introduce or use these techniques, then it must be
aware of such costs.  

Before taking action, the authorities must weigh both the
potential benefits and the potential costs against one another.
The decision to initiate a market investigation or a sector
inquiry in effect involves placing emphasis on one particular
value (ie the desire of the general public for a functioning
market economy with tangible benefits for consumers) at the
cost of another (namely, the freedom of undertakings to employ
their resources as they wish).  The importance each of these
values should be given depends on cultural and social factors; in
other words, the decision to launch an investigation reflects a
particular value judgment, and thus the outcome of a cost-
benefit analysis of the decision to investigate may depend on the
jurisdiction undertaking the particular inquiry.  

In any case, a number of the costs and disadvantages associated
with market investigations and sector inquiries will now be
briefly detailed; some suggestions on how they can be minimised
will be made in the concluding part of this article next month.  

As with any activity that involves the use of limited resources,
there is always an opportunity cost that must be borne. Here it
is carried by both the undertakings in the market or sector
under review and by the authorities that are leading the
investigations.  The opportunity cost in this case arises from the
time and energy spent on (among other things) drafting
questionnaires, filling in questionnaires, searching for relevant
information, organising hearings, attending hearings and
lawyers’ costs.  The point is obvious: market investigations and
sector inquiries take up time and consume resources.
Consequently they should be used sparingly and only when a
clear objective is to be served, one that is plainly worth all of the
potential effort and costs involved.

Not only are these sorts of investigations costly in terms of
resources but they can also have a negative impact in terms of
their effects on the reputation of the undertakings that form the
actual market under review.  Current and potential customers of
these undertakings, as well as consumers more generally, might

interpret the initiation of a market investigation or a sector
inquiry as enough evidence that something sinister is occurring
in the market – for example, price collusion or an abuse of a
dominant position.  There may thus be a risk of public exposure
for the undertakings involved.  This is all the more unfair
perhaps when one considers that no-one is alleging that anyone
has done any wrong and that in any case there would often be
no evidence to support such a claim in the first place. 

One could also argue that these types of investigations,
particularly sector inquiries, lead to information overload for
the EC and UK authorities and that they engender badly
drafted, overly taxing questionnaires that are designed for the
business community and not other parties who may be useful to
the inquiry in question (for instance, consumer advocate
groups).  These arguments, however, relate to problems with
the design of the investigation rather than to the utility of the
device per se.

A final possible disadvantage of these types of investigatory
tools relates to the possibility of their being overused.  Some fear
that they may be used as an unrestrained alternative to
enforcement of the competition law rules rather than as a
valuable complement.  Central to this argument is the fact that
there is a certain discipline when it comes to actions taken under
articles 81 and 82 or under the Competition Act prohibitions;
concepts such as “dominance” or “appreciable effect on
competition”, for example, must be established.  This is not the
case with market investigations or sectoral inquiries.  With these
particular tools, the threshold for intervention is very low.  A
certain amount of restriction or distortion of competition is
something that could arguably be located in most (if not all)
markets, for example.  

That said, it could also be argued in response that the large
burdens feared by the business community as resulting from
such inquiries actually place a limitation on their use.  Put
simply, resource constraints, especially those imposed on the
authorities leading an inquiry, may help to ensure that market
and sector investigatory tools are not abused and only employed
when other less resource-intensive methods would be
ineffective. Regardless of how one stands on these two
conflicting arguments, one thing is sure: market investigations
and sector inquiries should be seen as an instrument of last resort
and only used in the most appropriate circumstances. Such tools
are unquestionably doomed to failure if they are used in an
unsuitable manner and for inappropriate reasons.  
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WWhheenn  mmaarrkkeettss  aarree  ffaaiilliinngg
The concluding instalment in our two-part article looking at the use of
market investigations and sector inquiries in competition law 

by PPhhiilliipp  MMaarrssddeenn  and PPeetteerr  WWhheellaann*

In this second part of the article (for part 1, see CLI 16 January
2007 p6) we examine (1) the similarities and differences between
the EC and UK approaches to market investigations/sector
inquiries; and (2) best practices that aim to maximise the benefits
and minimise the costs of market/sector investigatory tools.

CCoommppaarriinngg  EECC  aanndd  UUKK  aapppprrooaacchheess  
There are some obvious similarities between the market
investigation regime of the UK and its European counterpart,
the sector inquiry:
• Both regimes attempt to deal with market failure.
• The power to initiate a market investigation or a sector

inquiry is discretionary.
• There is a clear legislative basis for the powers necessary to

carry out market investigations/sector inquiries effectively.
• The relevant enforcement bodies are endowed with

coercive powers to enable them to acquire the specific
information they require in order to fulfil their duties.   

• Market investigations and sector inquiries are elements of
a proactive approach to competition policy (although they
are also both reactive in the sense that they may be initiated
as a result of complaints received by the authorities). 

• They are both potentially very useful in terms of their
output – that is to say, the information that is obtained
through such investigations may be helpful not only for the
competition authorities themselves in the exercise of their
respective powers but also for other administrative and
public bodies. If, for example, the market failure in
question arises from laws, regulations or government
policies, the investigating competition authority could use
its report to present recommendations for changes to these
laws or regulations or to advise on appropriate policy
changes. 

What is perhaps more interesting, though, is the number of
significant differences between the EC and the UK regimes.  
■ The number of authorities. First, the UK procedure
involves a two-step approach with two different authorities.
The OFT decides whether a market investigation is
warranted. If the legal test contained in the Enterprise Act
2002 is fulfilled, this authority may decide to refer the market
to the Competition Commission for examination. At EC
level, by contrast, the European Commission is the body that
is charged with deciding both whether to investigate a market
and whether, following the investigation, the market is indeed
distorted or restricted.  

■ Degree of discretion. Second, at a superficial level at least,
the Commission seems to have more discretion than the OFT
in relation to the initiation of an investigation.  For the
Commission, all that is required is a suggestion that competition
is restricted or distorted; the OFT on the other hand must
have a reasonable suspicion that markets are failing.  It should be
remembered, however, that the OFT interprets the different
elements of the reference test quite broadly (see for example
para 4.2 of the OFT 511 (March 2006) guidance).   
■ Different philosophies. Third, EC sector inquiries are
based on a different philosophy, and thus are narrower in their
scope, than UK market investigations.  Sector inquiries are
used by the Commission to investigate a market with a view
to pursuing violations of article 81 or 82 afterwards; the same
cannot be said for the UK where market investigations may
result in a number of different remedies being adopted by the
Competition Commission. An EC sector inquiry thus
probably requires more justification than its UK equivalent: a
potential follow-up with article 81/82 cases will have to be a
likely outcome of such an inquiry.  
■ Remedies available. Fourth, and following on from the
previous point, the Competition Commission, in contrast to
its counterpart in Brussels, has the power to adopt a wide
range of measures designed to remedy an identified defect in
the market. According to Competition Commission
guidelines, such remedies could include measures: 
• designed to make a significant and direct change to the

structure of a market (for example, through divestment); 
• designed to change the structure of a market less directly

(for instance, by reducing entry barriers or switching costs,
by requiring the licensing of knowhow or intellectual
property rights, or by extending the compatibility of
products through industry-wide technical standards); 

• directing firms to discontinue certain conduct (for
example, giving advance notice of price changes) or to
adopt certain behaviour (for instance, displaying prices and
other terms and conditions of sale more prominently); 

• designed to restrain the way in which firms would otherwise
behave (for example, the imposition of a price cap); and 

• relating to monitoring – for instance, a requirement to
provide the OFT with information on prices or profits (see
further para 4.18 of the Competition Commission CC3
(June 2006) guidelines).   

This is an impressive array of potential remedies.  However,
certain measures – for instance, changes to regulations and

* Dr Philip Marsden is director and senior research fellow at the Competition Law Forum (CLF) of the
British Institute of International and Comparative Law.  Peter Whelan is a research fellow at the CLF and
a PhD candidate at St John’s College, Cambridge. The authors are grateful for the comments of Gavin
Robert and for discussions that have taken place on this subject under the auspices of the CLF.  
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measures to improve market transparency – would have to be
imposed by other bodies.  The European Commission, in
contrast, can only pursue formal competition law cases using
its powers to enforce articles 81 and 82.
■ Breadth of inquiry. Fifth, as no specific market (in
competition law terms) is identified in the EC context, the
potential breadth of a sector inquiry is usually much wider
than its UK counterpart, the market investigation.  It is here,
if anywhere, that DG Comp may leave itself open to
allegations of trying to conduct “fishing trips”.   
■ Public consultation. Sixth, there is a noticeable difference
in methodology between the two approaches in relation to the
use of public consultation.  While the OFT, the Competition
Commission and the European Commission are not obliged
to consult interested parties before opening a market study,
market investigation or sector inquiry, the UK authorities are
(according to section 169 of the Enterprise Act) under a
general obligation to consult if the relevant decision is “likely
to have a substantial impact on the interests of any person” –
and typically do in most cases. “Relevant decisions” include
decisions relating to whether or not to refer (and indeed those
relating to whether or not there has been a restriction or
distortion of competition).  
■ Transparency. Seventh, the level of transparency is not the
same with both procedures. There is a significant degree of
transparency within the UK; there is practically none in the
EC.  This difference in approach can be explained to some
extent by the different nature of the investigatory tools in
question; the lack of transparency at EC level may be
attributable to the fact that an inquiry has as its purpose the
initiation of future infringement proceedings in the EC.
■ Hearings. Eighth, although both jurisdictions rely heavily
on documentary evidence, oral hearings have taken place; they
occur far more often under the UK regime than with EC
sector inquiries.  In the EC, the views that are expressed as a
result of an inquiry are based substantially on the information
received through the use of questionnaires; hearings are rare.
A UK market investigation will usually involve at least three
hearings – the issues hearing, the emerging-thinking hearing
and the hearing on proposed remedies (see further Doran and
Quinn).      
■ Politicisation. Finally, it is arguable that the EC approach
is more politicised than that of the UK, in that it tends to
investigate those sectors that are attracting the most media
attention.  The current inquiry into the financial services
sector would possibly be an example to support this claim.
Indeed, in its preliminary report, the Commission was highly
critical of the industry as a whole, complaining of the size of
the profits earned, for example.  That this inquiry had come
about despite the fact that numerous cases relating to
banking and the payment card industry had already been
taken up at EC level is perhaps further evidence of the
hardline approach that the European Commission has
brought to bear on this sector.  

By contrast, the UK regime tends to act as a safety valve
against unnecessary government intervention in markets as it
can be used to take the steam out of any movement to
introduce government regulation in a particular market.  This
is true as the UK system allows the investigating competition

authority to remedy identified market failures.  Thus the
Competition Commission is not only able to examine a
market and argue why particular government intervention is
not warranted, it can also demonstrate through reasoned
action how the market failure should be dealt with effectively.
In other words, the UK approach has the inherent ability to
head off complaint-driven intervention that may result in
more severe action than is necessary.  This in turn leads to a
more principled intervention and undermines efforts to
support more politically motivated measures.  

Some, however, might argue that the above interpretation
of the workings of the UK system is too kind and that the
OFT bows to political pressure as much as the Commission.
They might also argue, for example, that the tight timeline for
response by the OFT to a super-complaint – coupled with the
threat of judicial review – ensures that a Competition
Commission reference is almost inevitable following such a
complaint. 

It is submitted here that, even if correct, this inevitability
does not negate the essential point made in the above
argument concerning the ability of the Competition
Commission to prevent unwarranted government
intervention or regulation.  As explained, once underway a
market investigation procedure – through the use of effective
remedies on the Competition Commission’s part – may often
reveal to the government and to other interested parties how
market failure can be rectified in an effective manner (and one
which takes due account of the possible future burdens faced
by undertakings active in the market). This reduces the
likelihood that unnecessary political intervention or
government regulation will follow.

RReeccoommmmeennddaattiioonnss  ffoorr  tthhee  ffuuttuurree
This section attempts to identify a number of “best practices”
aimed at improving current EC and/or UK investigation
processes.  These best practices include, in no particular order
of preference, the following:
(1) Discipline. A certain level of discipline at the
competition authority level is required in order for the market
investigation/sector inquiry regimes to function correctly.
Great care should be taken to ensure that they do not become
overused or that they are not used to replace the more
traditional forms of competition law enforcement enshrined in
articles 81 and 82 EC or the Chapter I and II prohibitions.
These tools must be perceived to be of the “once in a lifetime”
variety.  It is true that they can bring great publicity to an
issue/industry, but there is always the risk of bringing very
little added value if overused, especially if one could have used
another policy tool that is better, quicker or less resource-
intensive.  In short, only the right cases should be taken under
these regimes; authorities must be patient in their search for
such cases.  
(2) Appropriateness. It must always be remembered that
although market investigations and sector inquiries are indeed
a useful tool for dealing with market failure, they are
nonetheless a very specific tool (see for instance para 2.1 of the
OFT 511 (March 2006) guidance).  It is important to be aware
that these types of procedures are not tailored for all purposes.
In particular, they are not appropriate:
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• for dealing with allegations of collusion in the market
concerned;

• if investigatory tools are not required to obtain the
information that is sought;

• if the suspected problem only involves a very limited
number of players in the market; or

• if the net result is not worth the amount of resources
required to achieve it.   

(3) Ex ante cost-benefit analysis. To the extent possible, a
thorough ex ante cost-benefit analysis of the proposed
investigatory tool and approach should always be carried out
by the relevant authorities.  Such an analysis would allow the
authorities to determine if the result contemplated is worth
the amount of resources required to achieve it (as per the last
bullet point in Appropriateness above) and thus would
significantly aid them in their attempts to allocate their scare
resources in the most efficient manner possible.     
(4) Consultation. In addition to fulfilling their current legal
obligations regarding consultation, the agencies should be
encouraged to consult with interested parties both before an
investigation is undertaken and during the process itself.
Increased consultation can help to improve the adequacy of
the design of the investigation (for instance, the
questionnaires) and reduce the resultant burdens on
undertakings; allow organisations such as Which? to present
the views and concerns of final consumers in the market; and
reduce the scope for unpleasant surprises later in the process.
One-to-one meetings between an undertaking (or a consumer
group) and the authority are to be preferred to public
meetings whenever practical, as they are generally more
effective in getting to the real issues relating to the market
failure, especially those affecting consumers in general.
(5) Transparency. For reasons of democracy and fairness, it
is important that a transparent investigatory regime is created
and maintained.  The internet provides an ideal cheap and
effective method of communicating emerging thinking and
embryonic ideas to interested parties and the general public; it
should be used as much as is practicable by the authorities.  At
present, the UK agencies appear to be more aware of the
usefulness of this resource than their European counterpart.
(6) Design. More effort and greater care should be expended
at the design stage of the process as badly drafted
questionnaires waste time and limited resources, breed
frustration among the undertakings concerned, and
undermine the legitimacy of the investigatory procedure.
There are three suggestions in this regard: 
• Questionnaires should not only be drafted with the

business community in mind but also in such a manner as
to enable other important entities (for example, consumer
organisations) to present their views in a logical and
comprehensive manner. 

• The agencies should use the pre-investigation consultation
process to give interested parties an input into what is
investigated.

• The authorities should only request information that it can
analyse effectively, given its limited resources.  

(7) Acceptance of undertakings. The acceptance of
undertakings in lieu of an investigation should be the
exception rather than the rule.  Undertakings should only be

accepted in those (relatively infrequent) cases where an adverse
effect on the market has already been identified and where the
remedial action proposed would effectively put an end to the
market failure in question.  It should be noted that, in the EC,
undertakings can only be accepted once an article 81/82
investigation has begun.
(8) Time bar rules. It is not advisable to introduce a
prohibition on investigating the same markets again within a
specified time limit, whether through legislation or agency
practice.  There are two main reasons for this: 
• it is not desirable that market players become aware of such

a policy as they may interpret it as giving them free rein –
within the confines of the competition laws, of course – to
act in a manner which is not beneficial to the market over
such a period; and 

• more importantly, the remedies imposed may require
monitoring in order to see if they have achieved/are
achieving their aims.

(9) Evidence of burdens faced. It is often claimed that
market investigations / sector inquiries place large burdens on
the undertakings in the market being examined.  However,
there seems to be a lack of any detailed empirical evidence
about such burdens and the inevitable opportunity costs they
involve. Studies should be undertaken in each of the
jurisdictions to record and measure the real extent, in financial
terms, of the obligations imposed on the undertakings that
have already been subjected to review.  These studies could
then be used to inform the ex ante cost-benefit analysis
advocated above.
(10) Ex post cost-benefit analysis. Resources should be
made available to conduct ex post evaluations of the usefulness
or otherwise of the market investigations / sector inquiries, as
has occurred at EC level in the area of merger control.  This
ex post analysis may involve two particular elements: 
• evaluation of the “appropriateness” of the investigation;

and 
• evaluation of its “effectiveness”, although often both of

these concepts will be inextricably linked. 
In any case, “effectiveness” in the UK context will undoubtedly
involve examination of any particular remedies imposed; for the
EC, it may reflect itself in the number of successful competition
law cases completed as a result.  With both regimes, it would be
advisable if a certain amount of time (say, two to three years) was
allowed to pass before either attempting to determine either
“appropriateness” or “effectiveness”.

If the above 10 suggestions are taken on board by the
authorities, it is argued that both the UK and EC regimes can
make an ever greater contribution than they do at present to
helping to identify and improve market failure in any one of a
number of different markets and sectors.

RReeffeerreenncceess  

Market Investigation References: Guidance about the Making of
References under Part 4 of the Enterprise Act, OFT 511, March 2006

Market Investigation References: Competition Commission Guidelines,
CC3, June 2006

Doran and Quinn, Market Investigations: Markets under the Microscope,
www.practicallaw.com/4-203-1130, at p9

8 13 February 2007 • Competition Law Insight


